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COLUMBUS COUNTY BOARD OF COMMISSIONERS 

Monday, December 6, 2021 

4:30 P.M. 

 

The Honorable Columbus County Commissioners met on the above stated date and time at the Dempsey 

B. Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina 28472, for the purpose of 

conducting the Regular Session. 

 

COMMISSIONERS PRESENT:   APPOINTEES PRESENT: 
Ricky Bullard, Chairman    Eddie Madden, Jr., County Manager  

Jerome McMillian, Vice Chairman   Boyd Worley, Board Attorney 

Chris Smith      Amanda B. Prince, Staff Attorney/Clerk to Board   

Lavern Coleman     Jay Leatherman, Finance Director 

Brent Watts       

Charles T. McDowell 

 

COMMISSIONERS ABSENT (EXCUSED): 
Giles E. Byrd 

 

PUBLIC HEARING 

6:30 P.M. – Tabor City School Project: the purpose of this Public Hearing is to receive oral and written 

comments from the public regarding whether the Board of Commissioners should approve a proposed 

installment financing agreement to finance a portion of the cost of various projects and whether said county 

should acquire certain school property included in such projects. 

 

A regular meeting of the Board of Commissioners for the County of Columbus, North Carolina, was held 

in the Dempsey B. Herring Courthouse Annex Building, located at 112 West Smith Street, Whiteville, North 

Carolina 28472, the regular place of meeting, at 6:30 P.M., on December 6, 2021. 

Present:  Commissioners Ricky Bullard, Jerome McMillian, Chris Smith, Lavern Coleman, Brent Watts, 

and Charles McDowell. 

Absent:  Giles E. Byrd. 

*          *          *          *          * 

The Chairman of the Board of Commissioners for the County of Columbus, North Carolina (the “County”) 

announced that this was the hour, day and place fixed for the public hearing for the purpose of considering whether 

the Board of Commissioners for the County should approve (a) a proposed installment financing agreement and 

certain related documents pursuant to G.S. §160A-20, as amended, for the purpose of providing funds, with other 

available funds, for financing and refinancing the costs of renovating, expanding, equipping and improving an 

existing school facility known as Tabor City School (the “Project”) and (b) the proposed acquisition by the County 

from the Columbus County Schools Board of Education of an interest in the real and personal property included 

in the Project, including specifically the site of the Project and the improvements thereon, for use by the Columbus 

County Schools.  The County would secure the repayment of the proposed financing by granting a security interest 

in a portion of the Project and certain related property. 

The County Manager and the Finance Director of the County then described (a) the Project as currently 

proposed and the current plan of the County to finance and refinance a portion of the cost of the Project and (b) 

the proposed acquisition by the County from the Columbus County Schools Board of Education of an interest in 

the real and personal property included in the Project, including specifically the site of the Project and the 

improvements thereon, for use by the Columbus County Schools.  

Notice of this public hearing was published in The News Reporter not less than 10 days before the date of 

this public hearing. 

The Chairman of the Board of Commissioners for the County (the “Board”) then announced that the Board 

would immediately hear anyone who might wish to be heard on such matters. 

No one appeared, either in person or by attorney, to be heard on such matters and the Clerk to the Board 

announced that no written statement relating to such matters had been received. 

Thereupon, the Chairman of the Board announced that the public hearing was closed. 

*          *          *          *          * 

I, Amanda Prince, Clerk to the Board of Commissioners for the County of Columbus, North Carolina, DO 

HEREBY CERTIFY that the foregoing is a true copy of so much of the proceedings of said Board at a regular 

meeting held on December 6, 2021 as relates in any way to the matters described therein and that said proceedings 

are recorded in Minute Book ____ of the minutes of said Board, beginning on page ____ and ending on page ____. 

I HEREBY FURTHER CERTIFY that notice of said meeting was duly given in accordance with G.S. 

§143-318.12. 

WITNESS my hand and the corporate seal of said County, this 6th day of December 2021. 

 

__________________________________________ 

Clerk to the Board of Commissioners 
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MOTION: 

 Commissioner McDowell made a motion to close the Public Hearing, seconded by Commissioner 

Coleman, the motion unanimously passed. 

 

Agenda Item #1: MEETING CALLED to ORDER: 

  

 At 6:32 P.M. Chairman Ricky Bullard called the Monday, December 6, 2021 Columbus County Board of 

Commissioners Regular Session Meeting to order.  

 

Agenda Item #2: RE-ORGANIZATION OF BOARD – ELECTION OF CHAIRMAN AND VICE 

CHAIRMAN FOR 2022: 

 

 Boyd Worley, Board Attorney, presided as Acting Chairman for the election of the Chairman and Vice 

Chairman of the Columbus County Board of Commissioners. 

 

MOTION: 

 Commissioner Lavern Coleman made a motion that Commissioner Ricky Bullard remain as Chairman 

and Commissioner Jerome McMillian remain as Vice Chairman, seconded by Commissioner Brent Watts. The 

motion unanimously passed. 

 

No other nominations were stated. The nominations were closed. Commissioner Ricky Bullard will serve as 

Chairman for the ensuing year. Commissioner Jerome McMillian will serve as Vice Chairman for the ensuing 

year. 

 

Agenda Items #3&4: INVOCATION and PLEDGE of ALLEGIANCE: 

 

 The invocation was delivered by Commissioner Chris Smith. Everyone in attendance stood and pledged 

Allegiance to the Flag of the United States of America which was led by Vice Chairman Jerome McMillian. 

 

Agenda Item #5: BOARD MINUTES APPROVAL: 

 

A. October 28, 2021 Special Called Meeting 

B. November 1, 2021 Regular Session 

C. November 2, 2021 Reconvened Meeting/Recessed from November 1, 2021 

D. November 4, 2021 Emergency Meeting 

E. November 15, 2021 Regular Session  

 

MOTION: 

 Commissioner Smith made a motion to approve the minutes, seconded by Commissioner Coleman. The 

motion unanimously passed. 

 

Agenda Item #6: APPROVAL OF DECEMBER 6, 2021 AGENDA AND CONSENT AGENDA 

ITEMS: 

 

MOTION: 

 Commissioner McDowell made a motion to add Agenda Items 6c, 6d and 6e to the December 6, 2021 

Agenda, seconded by Commissioner Smith. The motion unanimously passed.  

 

A. TAX REFUNDS and RELEASES: 

 
Name Acct# Date Amt. 

Released 

Prop. 

Value 

Year Bill# Prop. # User Fee Late 

List 

District Discount Total 

George Gracie N Troy  

1036 Mille-Christine Rd 
Whiteville, NC 28472 

14-

02948 
12/6/2021 $0.00 $0.00 2019 99999 6923 $400.00 $0.00 $0.00 $0.00 $400.00 

                               Refund user fees. Double billed. 
Jenkins, Climnal D  

 P.O. Box 82 
 Cerro Gordo, NC 
28430 

16-

04129 
12/6/2021 $0.00 $0.00 2018 14530 14530 $200.00 $0.00 $0.00 $0.00 $200.00 

                                Refund user fees.  Double billed on Act. 

 

B. BUDGET AMENDMENTS – UPDATING CAPITAL PROJECT FOR TABOR CITY 

SCHOOL: 
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C. INTERIM FINANCING AGREEMENT: TABOR CITY SCHOOL PROJECT: 
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D. REQUEST APPROVAL of SITE LICENSE AGREEMENT BETWEEN COLUMBUS 

COUNTY and SPECTRUM SOUTHEAST, LLC: 
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SITE LICENSE AGREEMENT 

 

THIS SITE LICENSE AGREEMENT (the "Agreement") is made this ____ day of 

________________, 2021 (the "Effective Date"), by and between Spectrum Southeast, LLC, a 

Delaware limited liability company ("Licensor") and Columbus County, a North Carolina local 

government entity ("Licensee"). 

 

RECITALS 

 

Whereas, Licensor owns, operates and manages real estate, buildings, towers, and/or other 

improvements ("Improvements") on real property (the "Site") and wishes to license a portion of the 

Site, as more particularly described on Exhibit A hereto to Licensee for the purpose of locating and 

operating a communications facility and services thereon (the "Approved Uses"); and 

 

Whereas, Licensee desires to license from Licensor a portion of the Site for the Approved Uses. 

NOW, therefore, in consideration of the foregoing premises, the terms, conditions and covenants 

contained in this Agreement and other good and valuable consideration, the receipt and sufficiency 

of which are hereby acknowledged, the parties agree as follows: 

 

1. THE SITE 

 

(a) Licensor leases the Site and the Improvements thereon.  Licensor shall, at the request of the 

Licensee, provide Licensee with a copy of such lease (the "Prime Lease") redacted to the extent 

necessary to protect confidential or proprietary information contained herein. 

(b) The latitude, longitude, city, state and street address for the tower located on the Site (the 

"Tower") is set forth on Exhibit A.  The Tower, real property and Licensor’s other facilities, 

buildings, equipment and apparatus thereon are collectively referred to as "Licensor’s Property." 

 

2. PROVISION OF INFORMATION 

 

Licensor shall provide the Licensee with such information regarding the Site as may be readily 

available to it and as may be reasonably necessary for the Licensee to evaluate the usefulness of the 

Site for its purposes. 

 

3. GRANT OF LICENSE 

 

(a) Subject to the terms and conditions contained in this Agreement, Licensor hereby grants to 

Licensee a non-exclusive license (the "License") to install, maintain, operate and repair certain 

equipment in the manner set forth on Exhibits 1, 2 and 3 hereto, as approved by Licensor (the 

"Equipment"), and at the location on the Tower and in any adjoining building as indicated on Exhibit 

A hereto (the "Premises"), at Licensee’s sole expense and risk, for the annual license fee set forth on 

Exhibit A (the "License Fee").  The Premises shall be used by Licensee only for the Approved Uses.  

Exhibit A specifies Licensee’s transmitting and receiving frequencies, which shall not be altered 

without the prior written consent of Licensor.  

(b) Intentionally deleted 

(c) Licensor is the owner or has the right to license the Premises and is entitled to possession of the 

Premises. 

(d) Subject to the rights elsewhere granted to Licensee herein, Licensor shall have the right to use 

for itself, or to license to others, other space available on the Tower and any other portion of 

Licensor’s Property for any purpose, including, without limitation, any type of narrow band, 

broadband, or broadcasting communication equipment and system. 

(e) Subject to the restrictions contained herein, Licensee shall have the right to peaceably hold and 

enjoy the Premises. 

(f) If the Site or Tower is leased from a third party by Licensor, the grant of the License and all 

other terms of this Agreement, including, without limitation, the term of this Agreement, is expressly 

subject and subordinate to the terms and conditions of any Prime Lease encompassing all or any part 

of the Premises pursuant to which Licensor is the tenant, lessee or licensee.  If any of the provisions 

of the Prime Lease supersede or contradict the terms of this Agreement, such terms of this 

Agreement shall be deemed deleted or superseded to the extent of the contradiction.  Licensee shall 
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refrain from any conduct which creates a default on the part of Licensor under the Prime Lease.  If 

the approval of the lessor under any Prime Lease (the "Master Lessor") is required by the terms of 

the Prime Lease, the effectiveness of this Agreement, or any proposed renewal or extension hereof 

or thereof, shall be specifically subject to obtaining such approval. Licensor agrees to use 

commercially reasonable efforts to obtain such approval.  In addition, any License shall be subject 

and subordinate to any mortgage now or hereafter in effect affecting Licensor’s rights with respect to 

the Premises. 

 

4. ACCESS 

 

(a) Licensor hereby grants to Licensee a non-exclusive right of ingress to and egress from the Tower 

and any access road to the Tower for the purposes of installing, maintaining, operating and repairing 

the Equipment.  Notwithstanding the foregoing, Licensor gives no guarantee to Licensee regarding 

Licensee’s ability to enter or exit the Premises when weather conditions, road conditions and any 

other element outside Licensor’s reasonable control might affect Licensee’s ability to enter the 

Premises.  Upon the execution of this Agreement, Licensor shall deliver to Licensee all necessary 

keys and combinations to facilitate Licensee’s ingress to and egress from the Premises.  Licensee 

shall be entitled to have access to the Premises during normal business hours (Monday - Friday, 9 

a.m. - 5 p.m. local time) for ordinary maintenance and repairs upon prior notice to Licensor.  

Licensee shall be entitled to have access to the Premises twenty-four (24) hours a day, seven (7) days 

a week to attend to any emergency on the Premises.  Licensee shall notify Licensor within four (4) 

hours of any emergency occurring on the Premises.  The rights of Licensee under this Section 4(a) 

shall be limited to authorized employees, contractors or subcontractors of Licensee, FCC inspectors 

or persons under their direct supervision.  Before Licensee allows any contractor or subcontractor 

access to the Premises, Licensee shall provide written notice to Licensor as well as proof of 

appropriate types and amounts of insurance.  Notwithstanding the foregoing, Licensor accepts no 

responsibility for any acts or omissions committed by Licensee’s employees, contractors, 

subcontractors or invitees. 

(b) Notwithstanding the foregoing, if Licensee has Equipment in a building located on Licensor’s 

Property, then Licensee’s access to the building will be subject to and limited by any reasonable 

security procedures instituted by Licensor for the protection of its building and its equipment; 

however, Licensee shall never be unreasonably denied access to any building housing its Equipment. 

(c) Notwithstanding the foregoing, neither Licensee nor any employee, contractor, subcontractor or 

agent of Licensee shall allow any person to enter upon or climb on the Tower without inclusion of 

such person under its insurance policy coverage as required hereunder or without ensuring that such 

person is using appropriate preventive fall protection. 

(d) Licensor retains the right to inspect the property and Equipment of Licensee upon giving 

reasonable notice to Licensee during the term of this Agreement and to enter the Premises for the 

purposes of inspection.  In the event that Licensor, in its sole discretion, determines in good faith that 

Licensee has not maintained Licensee’s property and Equipment in good order and repair according 

to industry standards or applicable building code requirements, Licensor shall so notify Licensee in 

writing, specifying the maintenance and repairs required to be performed by Licensee.  In the event 

that, within ten (10) days following such written notice, Licensee shall not have performed such 

maintenance and repairs, Licensor may, at its sole option, make such repairs as it deems reasonably 

necessary and any amount reasonably expended by Licensor therefor shall be reimbursed to Licensor 

by Licensee.  Licensor shall not be liable for (i) inconvenience, disturbance, loss of business or other 

damage to Licensee by reason of repairing the property and Equipment of Licensee that Licensee has 

failed to properly maintain or (ii) any other action taken in accordance with this Section 4(d). 

(e) In an emergency, as determined by Licensor in its sole reasonable discretion, Licensor shall have 

the right to modify the Equipment for the purpose of eliminating or reducing, or attempting to 

eliminate or reduce the emergency without liability therefor.  At any time during the term of this 

Agreement as requested by Licensor, Licensee shall deliver to Licensor all keys, combinations, 

and/or cards necessary to allow Licensor access to the Equipment.  Licensor and Licensee agree that 

interference issues are governed by Section 8 of this Agreement and are not subject to the provisions 

of this Section 4(e). 

 

5. TERM 

 

(a) The term of this Agreement shall be for a period of five (5) years (the “Initial Term”) 

commencing on the first day of the month following the full execution of this Agreement (the 

"Commencement Date").  
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(b)  Following the Initial Term of this Agreement, Licensee shall have the option to renew for up to 

four (4) separate and successive periods of five (5) years each (each a "Renewal Term"); provided 

that, Licensee gives Licensor not less than six (6) months advance written notice of such election 

prior to the end of the Initial Term or any Renewal Term of this Agreement.  Notwithstanding the 

foregoing, if prior to the expiration of the Initial Term, or any Renewal Term, Licensor determines 

that a Site is needed for its business, then Licensor may elect not to renew this Agreement by giving 

Licensee not less than one (1) year’s advance written notice of such election prior to the end of the 

Initial Term, or any Renewal Term, of this Agreement; in such case, Licensor shall itself occupy the 

relevant portion of the Site or re-license such portion of the Site to a licensee as necessary for its 

business. 

(c) Notwithstanding the foregoing or any other provision of this Agreement, Licensee shall have the 

right to terminate this Agreement at anytime after the expiration of its Initial Term, for Licensee’s 

sole convenience upon thirty (30) days’ prior written notice to Licensor; provided that Licensee shall 

pay to Licensor, in lieu of any other contractual or consequential damages hereunder or thereunder, a 

termination fee in an amount equal to the lesser of (x) twice the annual License Fee in effect on the 

date the notice is provided to Licensor  subject to the terms and conditions set forth in Section 23(l) 

or (y) the aggregate License Fees due under the remaining term of this Agreement. 

(d) Notwithstanding the foregoing or any other provision of this Agreement, in the event the Tower 

or the Site is leased from a third party by Licensor, as set forth in Section 3(f), Licensee 

acknowledges that this Agreement is subject to the terms and conditions of any applicable Prime 

Lease.  Should the Prime Lease be terminated for any reason, this Agreement shall be immediately 

terminated and any previously paid, but unearned License Fee shall be refunded to Licensee, and 

Licensee shall not be liable for such termination.  

 

6. LICENSE FEE 

 

(a) Licensee shall pay to Licensor an annual License Fee in the amount set forth on Exhibit A for the 

Site, payable in advance on the Commencement Date, with each subsequent payment due on each 

anniversary of the Commencement Date during the term or any Renewal Term as depicted on 

Payment Schedule 1 (“Payment Schedule 1”) attached hereto and incorporated herein with this 

reference.  All License Fee payments will be made to Licensor at the address provided or Exhibit A.  

If the annual License Fee is not paid when due, then the amount due and unpaid shall bear interest at 

the rate of fifteen percent (15%) per annum from the date due until paid in full.  Nothing in this 

subsection shall affect Licensor’s right to terminate this Agreement pursuant to Section 18 or Section 

6(d) hereof, if the License Fee is not paid when due.  

(b) On the day on which this Agreement is executed, Licensee shall pay to Licensor or Licensor's 

designee a non-refundable fee in the amount set forth on Exhibit A (the "Reservation Fee") as 

compensation for Licensor reserving the Premises and holding it out of the market during the 

Contingency Period.  In addition, Licensee shall pay to Licensor a "Construction Oversight Fee" at 

the rate of $75 per hour as compensation for Licensor’s efforts to (i) evaluate and review Licensee’s 

plans and specifications for use of the Premises; (ii) produce engineering documentation; (iii) inspect 

Licensee’s installation or modification of Licensee’s Equipment; and (iv) following up with 

Licensee on the installation or modification of Licensee’s Equipment to ensure compliance with pre-

approved plans and specifications; provided, however, the Construction Oversight Fee shall not 

exceed $2,500 without prior consent from Licensee.  To the extent reasonably possible, Licensor 

shall inform Licensee that such Construction Oversight Fee is anticipated to exceed $2,500 in 

advance.  Licensor shall not be obligated to grant the underlying Site License in the event Licensee 

elects not to consent to the payment of the Construction Oversight Fee that will exceed $2,500.  If 

Licensor, in its sole discretion, or its engineer deems it necessary to upgrade the Tower to 

accommodate Licensee’s Equipment, including, without limitation, adding additional guyings, 

anchor, or lacing, all cost incurred to do so (including stress analysis cost) shall be borne by 

Licensee and shall be in addition to the Construction Oversight Fee.  All equipment necessary to 

strengthen the Tower will be considered permanent installation and shall become the property of 

Licensor.   

(c) During the term of a this Agreement, the License Fee shall be increased by zero percent (0%) on 

each anniversary of the Commencement Date; provided, however, twelve (12) months prior to the 

commencement of the second and each subsequent Renewal Term, Licensor and Licensee shall each 

have the right to request a review and renegotiation of the License Fee to be paid during the 

applicable Renewal Term.  If the parties cannot reasonably agree on an appropriate License Fee for 

the applicable Renewal Term at least six (6) months prior to the commencement of the Renewal 
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Term, this Agreement shall terminate at the end of the then current term without any further action 

by either party. 

(d) Further, notwithstanding anything else contained herein, if License Fee payments are more than 

sixty (60) days past due, and Licensor has provided the Licensee with written notice thereof, then 

Licensee shall be deemed to have materially breached this Agreement if all License Fees then in 

arrears are not paid in full within ten (10) days after delivery of such notice by Licensor.  

Notwithstanding all other remedies available at law or equity or contained herein, the Licensee's 

breach under this paragraph shall entitle Licensor to terminate this Agreement.  

(e) All License Fees due to Licensor hereunder shall be deemed the sole and exclusive property of 

Licensor and shall not be subject to delay, offset, refund or placement in escrow for any reason or 

purpose, except such refunds as are expressly provided for herein or therein. 

 

7. EQUIPMENT 

 

(a) The Equipment shall be installed by Licensee or its pre-approved contractor on each Tower in 

the exact location, and in accordance with the exact specifications, set forth in Exhibits 1, 2 and 3 

hereto.  Licensee shall clearly and conspicuously mark each piece of the Equipment with Licensee’s 

name and frequency number(s).  Licensee agrees that the Equipment, and the installation, operation 

and maintenance thereof, will not damage the Tower or any facility on the Licensor’s Property 

(including without limitation any tower or building) or interfere with the maintenance of any facility 

or lighting system.  Licensee shall maintain the Equipment in a satisfactory condition as to safety 

and appearance.  Except as otherwise provided herein, the Equipment is and shall remain the sole 

property of Licensee and may be removed from the Premises by Licensee, at its sole expense, at any 

time during the term of this Agreement.  Prior to the installation of the Equipment, Licensee shall 

provide to Licensor a copy of its FCC license, and any other required license, authorizing it to 

operate each piece of the Equipment. 

(b) Licensee shall not install any equipment, other than that set forth on Exhibits 1, 2 and 3 hereto 

on the Tower without Licensor’s prior written consent.  Licensee shall not install the Equipment in 

any location or manner other than as specifically described on Exhibits 1, 2 and 3 hereto without 

Licensor’s prior written consent.  Notwithstanding the provisions of Section 18 hereof or any other 

provision of this Agreement, Licensor shall have the right to terminate this Agreement upon any 

violation by Licensee of this Section 7(b) which is not cured by Licensee within ten (10) days of 

receipt of notice of violation. 

(c) Upon termination of a Site License for any reason, Licensee shall immediately (and in no event 

later than thirty (30) days after termination) remove from the Premises the Equipment and any other 

property placed on Licensor’s Property by or for Licensee.  Such removal shall be performed in such 

a manner as to not interfere with the continuing use of the Tower by Licensor and others.  Licensee 

shall promptly, at its sole expense, repair any damage to the Tower, or any facilities or equipment on 

Licensor’s Property, caused by such removal.  Upon any failure of Licensee to remove the 

Equipment and any other possessions of Licensee pursuant to this Section 7(c), Licensor shall have 

the option, but not the obligation, to remove the Equipment from the Premises and store the 

Equipment, all at Licensee’s expense.  Any damage to the Equipment occasioned by such removal 

and storage are expressly waived by Licensee.  Any Equipment so removed will be returned to 

Licensee upon payment in full of all removal and storage costs and any past due License Fees, plus 

an administrative charge equal to ten percent (10%) of the total cost of said removal, storage and 

past due License Fees.  Notwithstanding the foregoing, any Equipment not retrieved by Licensee 

within one hundred eighty (180) days after termination or expiration of this Agreement shall be 

deemed abandoned by Licensee, and shall become the property of Licensor without further action by 

either party.  Such abandonment shall not relieve Licensee of liability for the costs of removal and 

storage of the Equipment and past due License Fees. 

 

8. FREQUENCY INTERFERENCE 

 

(a) Licensee represents and warrants that the Equipment will not cause interference to the equipment 

or operations of Licensor or any other lessee or other prior user of Licensor’s Property or Tower as 

of the Commencement Date.  If Licensee becomes aware that the Equipment is causing interference 

with the equipment or operations of Licensor or any other prior user of Licensor’s Property or Tower 

as of the Commencement Date, Licensee immediately shall notify Licensor in writing of the problem 

and take all steps necessary to correct or eliminate such interference.  If such interference is not 

corrected within two (2) days, Licensor, in its sole discretion, may require that Licensee cease 

operation of the Equipment until such interference is corrected or eliminated.  If the interference is 



594 

not corrected by Licensee within ten (10) days, Licensor may immediately terminate this Agreement, 

notwithstanding the provisions of Section 18 hereof. Licensee shall be responsible for all costs 

associated with any tests deemed necessary to resolve any and all interference which Licensor 

determines or reasonably believes is being caused by Licensee’s Equipment or operations on the 

Tower. Licensee agrees that it will not modify the Equipment or change the frequency or frequencies 

within which the Equipment is operated without the prior written approval of Licensor.   

(b) Licensor agrees that subsequent to the Commencement Date, it will not knowingly license or 

permit another person or entity to use the Tower if Licensee’s then-in-use signal or frequency, or the 

physical location of the Equipment, would cause interference with such new licensee so as to cause 

such new licensee to be in breach of the terms of Section 8(a) above. 

(c) In the event Licensee has reason to believe that Licensor or a subsequent licensee is causing 

interference with Licensee’s frequency or signal or with the Equipment, Licensee immediately shall 

notify Licensor in writing of such belief.  Licensee shall in no way interfere with, tamper with or 

modify any equipment on the Tower belonging to Licensor or any other licensee or user of the 

Tower.  Notwithstanding the provisions of Section 18 or any other provision of this Agreement, 

Licensor shall have the immediate right to terminate this Agreement upon any violation by Licensee 

of this Section 8(c).  Upon notice of interference, Licensor agrees to take reasonable steps to 

eliminate, in a timely manner and without cost to Licensee, any interference with the Equipment 

caused by Licensor’s or any licensee’s subsequent installation of equipment or machinery on the 

Tower, which steps may include, without limitation, enforcing provisions in any license or other 

agreement between Licensor and the person or entity causing such interference.  If Licensor is 

unable to eliminate such interference with the Equipment within thirty (30) days after receiving 

notice of the interference, Licensee shall have the immediate right to terminate this Agreement, but 

shall have no further recourse against Licensor, except that, Licensee shall be entitled to the return of 

any paid but unearned License Fees. 

 

9. ALTERATIONS 

 

Licensee shall obtain the prior written consent of Licensor before making any addition to or 

alteration of the Premises.  Licensor shall respond in writing to Licensee’s submission of plans to 

alter the Premises within ten (10) business days of receipt of the plans.  If Licensor does not respond 

within the designated time frame, then Licensor shall be deemed to have rejected the plans.  Licensor 

may respond by making suggestions to alter Licensee’s plans.  If Licensor responds in such a 

manner, then Licensee shall have ten (10) business days in which to accept or reject in writing 

Licensor’s alternative plans.  If Licensee does not respond within the designated time frame, then the 

alternative plan shall be deemed rejected and Licensee will be required to resubmit new plans to 

Licensor for approval.  Any approved addition or alteration shall be made in a good and 

workmanlike manner at the sole expense of Licensee, free and clear of any mechanics’ or other liens 

or encumbrances.  In no event shall Licensor be liable for any labor, materials or supplies furnished 

to Licensee in connection with such addition or alteration.  In the event any mechanics’ or other lien 

is filed arising out of labor, materials or supplies furnished to or at the request of Licensee, Licensee 

shall immediately notify Licensor of such lien, and shall cause such lien to be discharged, by 

payment, bonding or otherwise, within thirty (30) days after the date of such filing.  In the event 

Licensor determines, in its sole discretion, that the installation of any additional Equipment on or 

about the Tower necessitates additional structural support for the Tower, or any portion thereof, 

Licensee shall reimburse Licensor, upon demand, for any expenses incurred by Licensor in 

constructing such additional support.  Licensee understands and agrees that any additional structural 

support necessitated by Licensee’s additions or alterations to the Tower made by Licensee shall 

become the sole property of Licensor.  Upon termination of this Agreement, Licensee may be 

required by Licensor, at Licensor’s sole discretion, to remove any alteration or addition and to 

restore the Premises to the same or as good condition as existed on the Commencement Date, 

reasonable wear and tear and damage caused by acts out of Licensee’s control excepted. 

 

10. PERSONAL PROPERTY TAX 

 

Licensee shall be liable for and shall pay when due all taxes levied against the Equipment or any 

other personal property owned by it and located on or about the Premises, and shall not suffer or 

permit such taxes to become delinquent.  Upon demand, Licensee shall furnish to Licensor 

reasonable evidence of Licensee’s compliance with this Section.  To the extent that any Equipment 

or personal property shall be assessed together with real or personal property of Licensor, Licensee 

shall reimburse Licensor for any taxes paid by Licensor attributable to such assessment upon 
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demand by Licensor, which demand shall be accompanied by reasonable documentation of such 

assessment. 

 

11. MAINTENANCE OF PREMISES 

 

Licensee shall neither maintain nor permit any nuisances on the Premises, nor permit the Premises to 

be used for any purpose or use in violation of any of the laws, ordinances, rules or regulations of any 

public authority. 

 

12. TERMINATION IN THE EVENT OF CASUALTY OR CONDEMNATION 

 

(a) Licensor shall not be responsible for any damage, loss, inconvenience or loss of use of the 

Premises, due to fire, weather conditions, theft, vandalism, or casualty loss of any kind, or any act or 

omission beyond its control, including any acts or omissions of any other licensee or Master Lessor, 

and Licensor shall not be required to rebuild or return to licensable condition the Premises or the 

Tower. 

(b) In the event of any damage to, destruction of or condemnation of all or any part of Licensor’s 

Property which renders the Premises unusable or inoperable, either party shall have the right, but not 

the obligation, to terminate without penalty this Agreement and all of its duties and obligations 

thereunder by giving written notice to the other party within thirty (30) days after such damage, 

destruction or condemnation. 

(c) If neither party terminates this Agreement pursuant to Section 12(b) hereof, (i) Licensor may 

make any necessary repairs to Licensor’s Property caused by such damage or destruction and shall 

be entitled to use any and all insurance proceeds to pay for such repairs and (ii) until such repairs are 

completed, the License Fee shall be reduced or abated in proportion to the actual reduction or 

abatement of use by Licensee of the Premises.  Licensee acknowledges that it has no property 

interest in the Premises and that Licensor alone shall be entitled to any condemnation proceeds paid 

as a result of any condemnation of the Premises. 

 

13. COMPLIANCE WITH LAWS 

 

Licensee shall comply with all federal, state and local laws, rules and regulations applicable to the 

Equipment and Licensee’s operations, including, without limitation, all applicable rules and 

regulations of the FCC, Federal Aviation Authority ("FAA"), and any other applicable electrical or 

other governmental laws, codes, rules or regulations, including complying in all respects with ANSI 

Standards as set forth in the OET Bulletin 65, "Evaluating Compliance with FCC Guidelines for 

Human Exposure to Radio Frequency Electromagnetic Fields" (August, 1997) and Supplement A 

(Edition 97-01) thereto.  Licensor shall be responsible for all ongoing and necessary tower lighting 

and marking requirements of the FAA and FCC that are not related to the Equipment or Licensee’s 

operations. Licensee represents that prior to installation and operation of Licensee’s Equipment 

pursuant to this Agreement, Licensee has obtained all required permits and/or licenses pertaining to 

the installation, operation, maintenance and repair of the Equipment on the Premises, including, 

without limitation, any required FCC licenses.  Licensor shall have no responsibility for the 

licensing, installation, operation or maintenance of the Equipment.  Licensee shall provide Licensor 

with copies of all applications for construction permits and licenses filed with governmental 

authorities, and any and all amendments or renewals thereof, at the time of filing.  Licensee shall not 

make any filings (or amendments to filings) with the FAA relating to the Tower without Licensor’s 

prior written approval, which approval shall not be unreasonably withheld. 

 

14. UTILITIES 

 

Licensee shall be responsible for its own utility services, including, without limitation, telephone and 

electrical power service.  In order to facilitate Licensee’s payment for its electrical power and 

telephone services, Licensee shall, at its sole expense, install a separate telephone line and electric 

submeter at the Premises and Licensee shall be responsible for the payment of all bills which are 

generated as a result of its utility use.  Further, Licensee agrees to be responsible for any damage to 

the Premises sustained during installation of Licensee’s utilities.  

 

15. INDEMNIFICATION/LIMITATION OF LIABILITY 
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Each of Licensor and Licensee agrees to indemnify the other and its Affiliates (including, without 

limitation, their and their Affiliates' respective officers, employees, directors and shareholders) 

against and hold the other and the person enumerated above harmless from any and all costs 

(including reasonable attorneys’ fees) and claims of liability or loss which arise out of the use and/or 

occupancy of the site by such indemnifying party to the extent possible by law.  This indemnity shall 

not apply to any claims arising from the sole negligence or willful misconduct of the indemnified 

party.  Licensor and Licensee shall not indemnify or hold harmless any third party entity hereunder. 

 

16. INSURANCE 

 

Upon execution of this Agreement, Licensee will deliver to Licensor certificates of insurance issued 

by one or more reputable insurance companies licensed in the state where the Site is located, 

insuring Licensee during the Initial Term and any Renewal Term, against injury or death to any 

person(s) upon or about the Licensor’s Property, in limits of not less than $2,000,000 per occurrence, 

and against property damage in an amount not less than $2,000,000, such liability insurance policy 

to be endorsed to provide contractual liability insurance which will specifically insure the hold 

harmless and indemnification provision contained in Section 15 of this Agreement. The certificates 

of insurance will provide that coverage may not be changed or terminated without at least thirty (30) 

days' prior written notice from the insurance company to Licensor and that Licensor shall be named 

as an additional insured.  If Licensee renews or replaces any such coverage, evidence of that renewal 

or replacement coverage will be delivered to Licensor at least thirty (30) days prior to the effective 

date thereof. 

 

17. HAZARDOUS SUBSTANCES 

 

Licensee agrees that it will not use, generate, store or dispose of any hazardous material on, under, 

about or within Licensor’s Property without the prior written consent of Licensor. Licensor agrees 

that it will not use, generate, store or dispose of any hazardous material on, under, about or within 

Licensor’s Property in violation of applicable law.  If, subsequent to the date of execution of this 

Agreement, hazardous material is released on, under, about or within Licensor’s Property that 

Licensor determines, in its sole reasonable judgment, requires remediation under applicable federal, 

state or local law or regulation, then subject to the provisions of Section 15 hereof, Licensor shall 

take such action as it deems appropriate to remediate the condition in accordance with such law or 

regulation.  If the presence of such hazardous material is the result of the acts or omissions of 

Licensee, then Licensee shall indemnify, defend and hold harmless Licensor from and against any 

and all Claims that may arise therefrom or in connection therewith.  As used in this Section 17, 

"hazardous material" shall mean petroleum or any petroleum product, asbestos, any substance 

known by the state in which the Tower is located to cause cancer and/or reproductive toxicity and/or 

any substance, chemical or waste that is identified as hazardous, toxic or dangerous in any applicable 

federal, state or local law or regulation. 

 

18. DEFAULT 

 

(a) The following shall be deemed to be events of default hereunder: 

(i)  Failure of Licensee to pay the License Fee when due or comply with any other monetary term of 

this Agreement, which failure is not cured within ten (10) days after written notice thereof to 

Licensee; 

(ii)  Failure of a Licensor or a Licensee to comply with any non-monetary term, warranty, condition, 

representation, provision or covenant contained in this Agreement, which failure is not cured within 

thirty (30) days after written notice thereof from the other party or, if such default cannot reasonably 

be cured within such thirty (30) day period, the defaulting party has not commenced to cure such 

default within the thirty (30) day period with reasonable diligence and in good faith and does not 

cure such default within forty-five (45) days after the date of such notice; 

(iii)  The non-renewal or cancellation of any permit and/or license required for Licensee’s operation 

on the Premises; or 

(iv)  Any filing of a petition under any bankruptcy act by or against Licensor or Licensee (which 

petition shall not have been dismissed within thirty (30) calendar days thereafter), execution by any 

such party of an assignment for the benefit of creditors, appointment of a receiver for the assets of 

any such party, or action by any such party to take advantage of any applicable insolvency or any 

other like statute. 
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(b) Upon any such default, in addition to any other remedies available at law, the non-defaulting 

party shall have the option to immediately terminate this Agreement.  In lieu of terminating this 

Agreement, Licensor (if Licensee is the defaulting party) may re-enter the Premises and dispossess 

Licensee, and may (but shall not be obligated to) re-license the Premises on Licensee’s behalf upon 

such terms and conditions as Licensor deems appropriate in its sole discretion.  No such re-entry or 

re-licensing by Licensor shall be construed as an election by Licensor to terminate this Agreement 

unless Licensor notifies Licensee of such termination. 

 

19. LIENS 

 

2. (a) Licensee shall keep Licensor’s Property free from any liens arising from any work 

performed, materials furnished, or obligations incurred by or at the request of Licensee. 

(b) If any lien is filed against Licensor’s Property as a result of the acts or omissions of Licensee, or 

Licensee’s employees, agents, contractors or subcontractors, Licensee must discharge the lien or 

bond the lien off in a manner reasonably satisfactory to Licensor within thirty (30) days after 

Licensee receives written notice from any party that the lien has been filed. 

(c) If Licensee fails to discharge or bond any lien within such period, then, in addition to any other 

right or remedy of Licensor, Licensor may, at Licensor’s election, discharge the lien by either paying 

the amount claimed to be due or obtaining the discharge by deposit with a court or a title company or 

by bonding, or by such other methods reasonably acceptable to Licensor and any of Licensor’s 

mortgagees provided that such methods are specified in writing by Licensor to Licensee. 

3. (d) Licensee must pay on demand any amount paid by Licensor for the discharge or 

satisfaction of any lien, and all reasonable attorneys’ fees and other legal expenses of Licensor 

incurred in defending any such action or in obtaining the discharge of such lien, together with all 

necessary disbursements in connection therewith. 

 

20. ASSIGNMENT 

 

(a) Licensee may only assign or sublet the premises with Licensor’s prior written consent, such consent not 

to be unreasonably withheld or delayed;  “provided, however, that Licensee may, without Licensor’s 

prior written consent, assign or sublet the Premises and its rights and obligations under this Lease to: (i) 

any entity directly or indirectly controlling, controlled by, or under common control with Licensee, or 

(ii) to a purchaser of all, or substantially all, of Licensee’s assets located in the city and state in which 

the Premises are located; provided that any such assignee or sublessee shall agree in writing to assume 

and perform all of the terms and conditions of this Lease on Licensee's part to be performed from and 

after the effective date of such assignment or subletting. However, Licensor and Licensee agree that this 

section does not permit an assignment to another provider that competes directly with Licensor for 

video, high speed data or land line telephone services.  

4.  

(b) Licensor may, without Licensee’s consent, assign, transfer, or sell (each, a “Transfer”) this Agreement, 

in whole or in part, to any third party at any time and from time to time in Licensor’s sole 

discretion.   Upon any Transfer of all of Licensor’s interest in this Agreement, and the assumption by the 

transferee of all of Licensor’s obligations under this Agreement, Licensor shall be released from any 

further liabilities or obligations under this Agreement. 

 

(c) This Agreement shall be binding upon, and shall inure to the benefit of the parties hereto and thereto 

and, their successors and assigns. 

 

21. NON-DISTURBANCE 

 

Licensor shall, at the request of Licensee, use diligent efforts to obtain within ninety (90) days from 

the Commencement Date, a non-disturbance agreement in the form attached hereto as Exhibit B, 

from each mortgagee of any interest in the Premises, other than for a mortgage of Licensee’s interest 

in the Premises. 

 

22. MEMORANDUM OF LICENSE 

 

 Licensor agrees that, at the request of Licensee, it shall execute a memorandum of license in the 

form attached hereto as Exhibit C, for the purpose of recording Licensee’s interest in this 

Agreement. 
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23. MISCELLANEOUS 

 

(a)  Any notices pursuant to this Agreement shall be validly given or served only if in writing and 

sent by courier, or overnight delivery service, to the following addresses:  

(i) If to the Licensee:   

 

Columbus County Government 

   608 N. Thompson Street 

   Whiteville, North Carolina 28472 

   

   

(ii) If to Licensor:         

 

Spectrum Southeast, LLC  

c/o Charter Communications 

6360 S. Fiddler’s Green Circle 

Suite 100 

Greenwood Village, Colorado 80111 

Attn:  Charter Real Estate 

   File ID No.: NC6057 Sub C 

 

and with a copy to such other persons and addresses as either party may designate to the other in 

writing.  Delivery of any notice shall be deemed to be effective on the date set forth on the receipt of 

delivery.   

 

(b) The waiver by either party of a breach or violation of, or failure of either party to enforce, any 

provision of this Agreement shall not operate or be construed as a waiver of any subsequent breach 

or violation or relinquishment of any rights hereunder or thereunder. 

 

(c) This Agreement represents the entire agreement and understanding of the parties with respect to 

the subject matter hereof and supersedes any and all previous oral or written agreements, 

correspondence, conversations or understandings of whatever nature between the parties with respect 

to the subject matter.  This Agreement may not be altered or amended except by an agreement in 

writing signed by both parties to the document proposed to be altered or amended. 

 

 (d) This Agreement shall be governed by the laws of the jurisdiction of the State of North 

Carolina. This Agreement and the rights and obligations created hereunder are subject to, and 

governed by the laws, decisions, rules and regulations of any federal, state, or local regulatory 

authority charged with the administration of the transactions contemplated hereby.  Licensee agrees 

to commence proceedings against Licensor only in a federal district court. 

  

(e) If any term, provision, covenant or condition of this Agreement is held by a court of competent 

jurisdiction to be invalid, void or unenforceable, the rest of this Agreement shall remain in full force 

and effect to the greatest extent permitted by law and shall in no other way be affected, impaired or 

invalidated. 

 

 (f) In the event that either party brings a law suit to compel the performance of the other 

party hereunder, the prevailing party in such suit shall be entitled to reimbursement for all reasonable 

attorney’s fees and cost. 

 

(g) The captions or headings of sections of this Agreement are provided for convenience only, and 

shall not be of any force or effect in construing any provision of this Agreement.  All exhibits 

referred to in this Agreement shall be incorporated in and constitute a part hereof and thereof. 

 

(h) Licensor and Licensee shall not be deemed to be joint venturers or partners of one another, and 

neither party shall have any power to bind or obligate the other whatsoever. 

 

(i) This Agreement may be executed and delivered in counterparts, all of which taken together shall 

constitute a single instrument. 
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(j) Licensor and Licensee hereby agree that termination or expiration of this Agreement, including 

any amendments to this Agreement, will not impair a party’s then accrued rights, obligations or 

remedies or any rights, obligations or remedies of a party that expressly or by their nature are 

intended to survive the termination or expiration of this Agreement. 

 

(k)  Prior Terminated Agreement.  Licensor and Licensee agree that this Agreement replaces the 

License between Raleigh Division of Time Warner Entertainment-Advance/New House Partnership 

and Columbus County Emergency Services dated April 1, 1998 for law enforcement use, the License 

between  Raleigh Division of Time Warner Entertainment-Advance/New House Partnership and 

Columbus County Emergency Services dated April 1, 1998 for rescue use, the License between 

Raleigh Division of Time Warner Entertainment-Advance/New House Partnership and Columbus 

County Sheriff’s Office dated July 1, 1998, for mutual aid, the License between Raleigh Division of 

Time Warner Entertainment-Advance/New House Partnership and Columbus County Emergency 

Services dated April 1, 1998 for fire use, and the License between Raleigh Division of Time Warner 

Entertainment-Advance/New House Partnership and Columbus County Sheriff’s Office dated July 1, 

1998 for sheriff’s use, (collectively, the “Terminated Agreements”).  Licensor and Licensee 

acknowledge that notwithstanding the termination of the Terminated Agreements and the 

commencement of this Agreement, Licensee may continue to make, and the Licensor may continue 

to receive, rental and other payments pursuant to the Terminated Agreements.  In such event, any 

rental or other payments made pursuant to the Terminated Agreements after its termination shall be 

applied and credited against any rentals or other payments due under this Agreement. 

 

(l) All funds for payment by Licensee under this Contract are subject to the availability of any 

annual appropriation for this purpose by the Columbus County Board of Commissioners.  In the 

event of non-appropriation of funds by the Board for the services provided under this Agreement, 

Licensee will terminate this Agreement, without termination charge or liability, on the last day of the 

then-current fiscal year or when the appropriation made for then-current year for the services/items 

covered by this Agreement is spent, whichever occurs first.  If at any time funds are not appropriated 

for the continuance of this Agreement, cancellation shall be accepted by Licensor on thirty (30) 

days’ prior written notice, but failure to give such notice shall be of no effect and Licensee shall not 

be obligated under this Agreement beyond the date of termination. 

 

IN WITNESS WHEREOF, intending to be legally bound, the parties hereto have caused their duly 

authorized officers to execute this Agreement as of the date first written above. 

 

ARTICLE I 

LICENSOR: 

 

Spectrum Southeast, LLC 

 

By:  Charter Communications,  

 

Inc., 

 

Its:  Manager 

 

 LICENSEE: 

 

Columbus County  

 

 

By: ________________________________ 

  

 

By:  _______________________________ 

 

Print Name:  Michael D. Reid  Print Name: 

_________________________ 

 

Title:  SVP Corporate Services 

  

Title: ______________________________ 

 

Date:  ______________________________ 

  

Date:  ______________________________ 
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This instrument has been pre-audited in the manner required by the Local Government Budget and 

Fiscal Control Act. 

 

__________________________ 

Finance Officer 

 

__________________________         

Date 

 

Exhibit A 

 

  

 1. Licensor Information:   Name:   Spectrum Southeast, LLC 

 

(a) Provide Notices to:  

 

Spectrum Southeast, LLC  

c/o Charter Communications 

6360 S. Fiddler’s Green Circle 

Suite 100 

Greenwood Village, Colorado 80111 

Attn:  Charter Real Estate 

File ID No.: NC6057 Sub C 

 

(b) Contact for Access in Case of Emergency: (877) 777-2263 

 

(c) Licensee Fee to be Remitted to:  

 

Charter Communications 

PO Box 001270 

Denver, CO 80256 

 

Overnight Packages: 

 

Charter Communications – 001270 

Mail Station: DN-CO-OCLB 

10035 E 40th Ave, Ste. 100 

Denver, CO 80238 

 

 2. Licensee Information:   Name:  Columbus County Government 

 

(a) Provide Notices to: 

  

Columbus County Government 

608 N. Thompson Street 

Whiteville, North Carolina 28472 

 

(b) Contact for Emergency: Kay Worley (910) 840-4077 

 

Non-Emergency 911 Center: (910) 640-1428 

 

 3. Tower Information: (Site Number, Name, Street Address (if necessary, legal 

description of real property attached as Exhibit 4), Latitude and Longitude of Tower, Special 

Access Requirements) 

 

 Antenna Centerline:  360 Ft. AGL, 315 Ft. AGL, 190 Ft. AGL 
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 4. Frequency Information: 

 

(a) Transmitting Range: 158.820 

 

  (b) Receiving Range: 156.015 

 

 5. Reservation Fee: $2,500.00 (Payable to Charter’s Designated Agent, KGI) 

 

 6. Initial Annual License Fee:  $28,200.00                                  

(Payable on Commencement Date; see Section 6(a) Site License Agreement) (Subject to Annual 

Rate Increase of 0%, see Section 6(c) Site License Agreement) 

 

 7. Site Owned:                   or Leased: X                

(If Leased, Expiration Date of Underlying Lease after all renewals are exhausted: 08/19/2027) 

 

 8. Existing Mortgages, etc.: N/A 

 

Note:   All Exhibits are not required to be attached at the time of execution by both parties, 

however, all such Exhibits shall be provided and attached prior to construction or installation by 

Licensee at the Premises.  Licensor requires that an engineering structural analysis be performed 

on the Tower prior to any construction activities at the Site by Licensee.  If the structural 

analysis requires upgrades to the Tower to accommodate Licensee’s Equipment, including, 

without limitation, adding additional guyings, anchors, or lacing, all cost incurred to do so 

(including stress analysis cost) shall be borne by Licensee.  All equipment installed necessary to 

strengthen the Tower will be considered permanent fixtures to the Tower and the Site and shall 

become the property of Licensor. 

 

Attachments:  

 

Exhibit 1: Field Drawing of Antennas/Dishes Location(s)  

  

Exhibit 2: Field Drawing of Equipment Shelter/Room/Cabinet Location(s) 

 

Exhibit 3: Engineering/Architectural Plans and Specifications (list Licensee’s Equipment  

 

including model and serial number) 

 

Exhibit 4: Legal Description of Real Property on which Tower is Located (if necessary) 

 

Exhibit 5: Prime Lease (if applicable) 
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Exhibit 1 

Field Drawing of Antennas/Dishes Location(s) 

 

 

Exhibit 2 

Field Drawing of Equipment Shelter/Room/Cabinet Location(s) 

Not Required 
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Exhibit 3 

Engineering/Architectural Plans and Specifications 

(list Licensee’s Equipment including model and serial number) 

 

Total Inventory of Equipment at 360’:  

One (1) RFI (DSCOL53160) Omni Antennas 

Dimensions: each 197.6 inches & 39.7 lb 

One (1) 7/8” Coax Cable 

 

Total Inventory of Equipment at 315’:  

One (1) RFS (PAD8-65AC) Microwave Panel 

Dimensions: each 8’ in diameter & 285.0 lb 

One (1) E65J Cable 

 

Total Inventory of Equipment at 190’:  

One (1) RFS (SC3-W100BUBTR) Microwave Antenna 

Dimensions: each 3’ diameter & 40.0 lb 

One (1) CAT5 Cable 

 

Azimuths: 360 

 

Frequencies: 

Tx: 158.820 MHz 

Rx: 156.015 MHz 

 

Ground Space Dimensions: No ground space required.  

 

Exhibit 4 

Legal Description of Real Property on which Tower is Located  
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Exhibit 5 

Prime Lease 
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608 



609 



610 



611 



612 



613 



614 



615 



616 



617 



618 
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Exhibit B 

 

NON-DISTURBANCE AGREEMENT 

 

THIS NON-DISTURBANCE AGREEMENT ("Agreement"), made and entered into as of 

______________, 2021, by and among [Lender], a ____________ corporation having an office at 

[Lender Address] (hereinafter called "Lender"), _____________, ("Licensor"), and ______________ 

("Licensee"). 

 

WITNESSETH: 

 

WHEREAS, Lender has made or intends to make a loan or loans (the "Loan") to or for the benefit of 

Licensor or an affiliate of Licensor secured by a _________________ interest in certain real 

property more fully described on the legal description which is attached hereto, made a part hereof, 

and labeled Exhibit "B-1" and all improvements thereon and appurtenances thereto (the "Property"); 

and 

 

WHEREAS, Lender has required the Loan to be secured by a mortgage and security agreement (the 

"Mortgage") on the Property; and 

 

WHEREAS, Licensor and Licensee have entered into that certain Site License Agreement dated 

_____________, (the "License") with respect to certain premises (the "Premises") which are part of 

the Property all as more particularly set forth in the License; and 

 

WHEREAS, Licensor or an affiliate of Licensor has assigned or is to assign, pursuant to the 

Mortgage and documents related thereto, all of its right, title and interest in the License and the rents 

payable thereunder to Lender as security, inter alia, for the performance of its obligations made in 

connection with the Loan; 

 

NOW THEREFORE, in consideration of the mutual promises and covenants of the parties hereto, 

and of other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereto do mutually covenant and agree as follows: 

 

1. Non-Disturbance.   

 

 (a) So long as Licensee is not in default under the License (beyond Licensee's receipt of 

notice from Licensor and any grace period granted Licensee under the License to cure such default) 

as would entitle the Licensor to terminate the License or would cause, without any further action of 

the Licensor, the termination of the License or would entitle the Licensor to dispossess Licensee 

thereunder then Lender or in the event Lender comes into possession of or acquires title to the 

Property by reason of foreclosure or foreclosure sale or the enforcement of the Mortgage or the Loan 

or other obligation secured thereby or by a conveyance in lieu thereof, or as a result of any other 

means then: 

 

  (i) Subject to the provisions of this Agreement, Licensee's occupancy and possession 

of the Premises and Licensee's rights and privileges under the License or any extensions, 

modifications or renewals thereof or substitutions therefore (in accordance with the License and the 

Mortgage) shall not be disturbed, diminished or interfered with by Lender during the term of the 

License (or any extensions or renewals thereof provided for in the License; 

 

  (ii) Lender will not join Licensee as a party defendant in any action or proceeding for 

the purpose of terminating Licensee's interest and estate under the License because of any default 

under the Mortgage; and 

 

  (iii) The License shall continue in full force and effect and shall not be terminated 

except in accordance with the terms of the License. 

 

 (b) License shall be bound to Lender under all of the terms, covenants and conditions of the 

License for the balance of the term thereof remaining (and any extensions or renewals thereof which 

may be effected in accordance with any option contained in the License) with the same force and 

effect as if Lender were the licensor under the License, and Licensee does hereby agree to attorn to 
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Lender as its licensor, said attornment to be effective and self-operative without the execution of any 

other instruments on the part of either party hereto immediately upon Lender's succeeding to the 

interest of Licensor under the License.  Upon request of Lender, Licensee shall execute and deliver 

to Lender an agreement reaffirming such attornment. 

 

 (c) If the Mortgage is foreclosed and any party ("Purchaser") other than Lender purchases the 

Premises and succeeds to the interest of Licensor under the License, Licensee shall likewise be 

bound to Purchaser and Licensee hereby covenants and agrees to attorn to Purchaser in accordance 

with all of the provisions of this Agreement; provided, however, that Purchaser shall have 

transmitted to Licensee a written document in recordable form, whereby Purchaser agrees to 

recognize Licensee as its licensee under the License and agrees to be directly bound to Licensee for 

the performance and observance of all the terms and conditions of the License required to be 

performed or observed by Licensor thereunder, subject to and in accordance with the terms of this 

Agreement. 

 

 (d) Lender agrees that if Lender shall succeed to the interest of Licensor under the License as 

above provided, Lender shall be bound to Licensee under all of the terms, covenants, and conditions 

of the License, and Licensee shall, from and after Lender's succession to the interest of Licensor 

under the License, have the same remedies against Lender that Licensee might have had under the 

License against Licensor if Lender had not succeeded to the interest of Licensor; provided, however, 

that Licensor (and Purchaser, as the case may be) shall not be: 

 

  (i) liable for any act or omission of Licensor occurring prior to the date that Lender 

or Purchaser acquired title to the Premises; 

 

  (ii) subject to any offsets, counterclaims or defenses which Licensee might have 

against Licensor; 

 

  (iii) bound by any previous payment of rent or additional rent for a period greater than 

one month unless such prepayment shall have been consented to in writing by Lender; 

 

  (iv) bound by any amendment or modification of the License made prior to the date 

Lender or Purchaser succeeds to the interest of Licensor without Lender's written consent; or 

 

  (v) liable to Licensee for any loss of business or any other indirect or consequential 

damages from whatever cause; provided, however, no inference shall be drawn from this clause (v) 

that Licensee would otherwise be entitled (or not entitled) to recover for loss of business or any other 

indirect or consequential damages. 

 

 The foregoing shall not be construed to modify or limit any right Licensee may have at law or in 

equity against Licensor or any other prior owner of the Property. 

 

2. Binding Effect.  This Agreement shall be binding upon and inure to the benefit of the parties 

hereto and their respective successors and assigns.  This Agreement shall also inure to the benefit of 

any subsequent mortgagee or holder of other security instrument with respect to the Property or any 

part to refinance the loan, and in such event, all references herein to Lender shall also refer to such 

mortgagee or holder, and all references to the Mortgage shall also refer to such mortgage or security 

instrument. 

 

3. Governing Law.  This Agreement shall be governed by, and construed in accordance with, the 

laws of the State of ______________________. 

 

4. Amendment.  This Agreement may not be changed, amended or modified in any manner other 

than by an agreement in writing specifically referring to this Agreement and executed by the parties 

hereto. 

 

5. Counterparts.  This Agreement may be executed in counterparts, each being deemed an original 

and all being deemed one and the same. 

 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year 

first above written. 
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LENDER: 

 

Attest: FOR EXHIBIT ONLY   By: FOR EXHIBIT ONLY 

Name:____________________   Name:_____________________ 

Title:_____________________   Title:______________________ 

 

 

LICENSEE: 

 

Attest: FOR EXHIBIT ONLY   By: FOR EXHIBIT ONLY 

Name:____________________   Name:_____________________ 

Title:_____________________   Title:______________________ 

 

Non-Disturbance Agreement 

 

EXHIBIT B-1 

 

[Metes and bounds legal description of secured property] 

 

EXHIBIT C 

 

MEMORANDUM OF LICENSE 

 

CLERK:  Please return this document to: __________________________________ 

 

This Memorandum of License is entered into on this ___ day of ___________, 2021, by and 

between _____________ ("Licensor") and _______________ ("Licensee"). 

 

Licensor and Licensee entered into a Site License ("License") on the __ day of ___________ 2021, 

for the purpose of installing, operating and maintaining a communications facility and other 

improvements.  All of the foregoing are set forth in the Agreement. 

 

The term of the License is for ___(__) years commencing on ___________, 2021 or ___________, 

2021, whichever first occurs ("Commencement Date"), and terminating on the _______ anniversary 

of the Commencement Date with ____ (____) successive ___ (___) year options to renew. 

 

The Tower which is the subject of the License is described in Exhibit C-1 annexed hereto.  The 

portion of the Tower being Licensed to Licensee (the "Premises") is described in Exhibit C-2 

annexed hereto. 

 

IN WITNESS WHEREOF, the parties have executed this Memorandum of License as of the day and 

year first above written. 

 

LICENSOR 

 

 

LICENSEE 

 

By: FOR EXHIBIT ONLY 

Date: _______________________________ 

Title: _______________________________ 

 

By: FOR EXHIBIT ONLY 

Date: _______________________________ 

Title: _______________________________ 

 

STATE OF ______________________________ 

 

COUNTRY OF ___________________________ 

 

On __________________, before me, ______________________, Notary Public, personally 

appeared ___________________, personally known to me (or provided to me on the basis of 

satisfactory evidence) to be the person whose name is subscribed to the within instrument and 
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acknowledged to me that he executed the same in his authorized capacity, and that by his signature 

on the instrument, the person, or the entity upon behalf of which the person acted, executed the 

instrument. 

 

 

FOR EXHIBIT ONLY  

Notary Public 

 

My commission expires: ___________________  (Notary Seal) 

 

 

 

STATE OF ______________________________ 

 

COUNTRY OF ___________________________ 

 

 

On __________________, before me, ______________________, Notary Public, personally 

appeared ___________________, personally known to me (or provided to me on the basis of 

satisfactory evidence) to be the person whose name is subscribed to the within instrument and 

acknowledged to me that he executed the same in his authorized capacity, and that by his signature 

on the instrument, the person, or the entity upon behalf of which the person acted, executed the 

instrument. 

 

 

FOR EXHIBIT ONLY  

Notary Public 

 

My commission expires: ___________________    (Notary Seal) 

 

EXHIBIT C-1 

 

DESCRIPTION OF TOWER 

 

EXHIBIT C-2 

 

DESCRIPTION OF PREMISES 

 

Payment Schedule 1 

 

Annual escalation adjustment: 0% as reflected in annual License Fee calculations below. 

 

License 

Anniversary 

Annual 

License 

Fee 

Year 1 

of Initial Term 
$28,200.00 

Year 2 

of Initial Term 
$28,200.00 

Year 3 

of Initial Term 
$28,200.00 

Year 4 

of Initial Term 
$28,200.00 

Year 5 

of Initial Term 
$28,200.00 

 

 

Annual License Fee payments and Construction Oversight Fees to be remitted to: 

 

Charter Communications 
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PO Box 001270 

Denver, CO 80256 

 

Overnight Packages: 

 

Charter Communications – 001270 

Mail Station: DN-CO-OCLB 

10035 E 40th Ave Ste 100 

Denver, CO 80238 

 

NOTE: This remittance address is to be used only for payments.  Please see Site License for 

Licensor’s separate notice address. 

 

E. THOMPSON, PRICE, SCOTT, ADAMS AND CO., P.A. – AMENDMENT to CONTRACT to 

AUDIT ACCOUNTS and a FEASIBILITY STUDY for the NEW TABOR CITY SCHOOL: 
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MOTION: 

 Commissioner McDowell made motion to approve the December 6, 2021 agenda, the consent agenda 

items and the agenda add-ons, seconded by Commissioner Watts. The motion unanimously passed. 

 

Agenda Item #7: PUBLIC INPUT: 

 

 Chairman Bullard opened the floor for Public Input. The following spoke: 

 

Noah David Long, 2313 Joe Brown Hwy S, Chadbourn, NC 28431, stated the following: 

-The subject is RJ Corman Railroad noise, especially the loud horn. 

-I have sent emails to all 7 commissioners. 

-My research has revealed the railroads run through districts I, II, V, and VI. 

-To provide a little history, Corman Railroad noise dates back to September 11, 2020  

-I entered a complaint on RJ Corman’s website on September 11th and received no response. 

-I also sent an email to the Tabor-Loris Tribune and advised the News Reporter of the complaint and received 

no response from either. 

-Since September 11th, RJ Corman has continued its nighttime operations, usually around the 2am hour. 

-I emailed all the Commissioners on November 11th about Corman. 

-They had ceased the nighttime operations for a little while but they have started back. 

-Two in the morning is messing with my sleep and I stay 1 mile from the tracks and I’m sure I’m not alone. 

-Imagine the people who live along those tracks, listening to a horn. 

-There is one locomotive, and I have the number but not here with me tonight, who’s horn was replaced with a 

louder horn. 

-This horn can be heard over two miles; why would such a horn be necessary? 

-I called the FRA, the Federal Railroad Administration, to ask them to check the decibel level on this train and 

they basically told me that they weren’t going to do it. 

-The Corman Railroad nighttime operations are repeatedly disrupting Columbus County citizens and taxpayers 

sleep, which I’m sure all of us will agree we need uninterrupted. 

-We the people of Columbus County hereby request that the Commissioners limit Corman Railroad operations 

to daylight only or apply for a quiet zone. 

-I’m not saying anything about the rumble of the train, it’s just that aggravating horn waking everybody up, 

myself included. 

-There are places on the USDOT Federal Railroad Administration website that will give you instructions on 

how to apply for a quiet zone. 

-As far as daylight, you always ask for more but be willing to settle for less, 11 pm to 6 am would be a 

respectable time not to operate and I think we can all agree to that. 

 

Linda “Linna” Dayarmin, 1002 Fred Powell Rd, Whiteville, NC 28472, stated the following: 

-The Lord has been working in my heart for a lot of years and a lot of people have asked me how did I get here. 
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-To make it short, I wanted to be on the beach, I wanted to be somewhere where it was sunny and I could have 

free retirement days. 

-But the Lord brought me here to work. 

-The first 5 or 6 years I had strokes and it took me down but now it’s time to get back to work. 

-The Lord said it’s time to get back to work and that’s exactly what I’m doing. 

-I’ve had the great opportunity to meet many friends, some leaders and some not. 

-I have friends and family from church and I feel like I have a lot of great support; even if they don’t agree with 

me they will still have my back. 

-One of the things the Lord placed on my mind was a “Peace of Mind” project. 

-I asked and prayed about it all the time, why did you put me here, I have nobody, I have no family. 

-But now I do and I think it’s wonderful and I don’t think I’m going anywhere because he just keeps pounding 

at my heart. 

-And we’ve all learned that when Jesus is pounding at your heart you just have to go, so that’s what I’m doing. 

-Peace of Mind is a tailgating itinerary that I’ve been doing in different communities over the years and helping 

out. 

-In my hometown of Lock Haven, Pennsylvania, I helped with the Big Brother and Big Sister Program and I’ve 

helped with some other programs. 

-The majority of the work I’ve done has been through volunteering in the community. 

-I will be presenting the full itinerary and places for add-ons because there is always room for growth. 

-I have an itinerary for Peace of Mind, and given some time to explain it, I will present it and you can review it 

and hopefully we can work together as a team. 

-One of the ideas is a park. 

-There’s no place for anyone to go to get a Peace of Mind here. 

-There are parks for kids but no place for senior citizens to go for a walk or to walk near a pond. 

 

Agenda Item #8: PROCLAMATION – APPROVAL OF PROCLAMATION CELEBRATING THE 

COLUMBUS COUNTY DREAM CENTER, INC. 30TH ANNIVERSARY: 

 

PROCLAMATION CELEBRATING THE 30TH ANNIVERSARY 

OF THE COLUMBUS COUNTY DREAM CENTER, INC. 

 

WHEREAS, in 1991 the Alcohol and Drug Prevention Coalition (ADPC) was created to empower youth, 

families, and communities to combat substance abuse in Columbus County; and  

 

WHEREAS, the organization transitioned into the Columbus County Developing Resilience through 

Enrichment, Awareness, and Motivation or DREAM Center, Inc., in 1997, as the center began to expand its 

services to address many of the underlying causes of substance abuse, such as, poor health, lack of education, 

unemployment, poverty, and numerous other conditions; and 

 

WHEREAS, the DREAM Center, in service to the community, offers HIV/AIDS testing, substance abuse 

assistance, teen pregnancy prevention, after school tutoring, parenting courses, computer and financial literacy 

classes, housing assistance, and many other programs geared towards their mission of “Prevention Now, 

Wellness and Success Forever!”; and  

 

WHEREAS, since its creation the Columbus County DREAM Center has employed dedicated staff who work 

tirelessly to prioritize the mental, physical, emotional, spiritual, and academic health of not just our youth, but 

their families as well. 

 

NOW, THEREFORE, BE IT RESOLVED, We the Columbus County Board of Commissioners, wish to 

congratulate the DREAM Center, Inc., on their anniversary and recognize them for their willingness to serve, 

unwavering spirit, fierce determination, and staunch dedication to the community for the past 30 years. 

 

Adopted this the 6th Day of December, 2021.  

 

COLUMBUS COUNTY BOARD OF COMMISSIONERS 

 

/s/ RICKY BULLARD, Chairman   /s/ JEROME MCMILLIAN, Vice Chairman 

/s/ CHRIS SMITH     /s/ BRENT WATTS 

/s/ LAVERN COLEMAN    /s/ EDWIN H. MADDEN, Jr., Manager 

/s/ CHARLES T. MCDOWELL   /s/AMANDA B. PRINCE, Staff Attorney/Clerk to Board 

/s/ BOYD WORLEY, Board Attorney  /s/ LATOYA WILLIAMS, Deputy Clerk 

 

MOTION: 

 Commissioner Smith made a motion to approve the proclamation, seconded by Commissioner 

McDowell. The motion unanimously passed. 
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Agenda Item #9: PROCLAMATION – APPROVAL of PROCLAMATION RECOGNIZING 

TABOR CITY FIRE DEPARTMENT: 

 

PROCLAMATION OF APPRECIATION AND  

RECOGNITION OF TABOR CITY FIRE DEPARTMENT 

 

WHEREAS, throughout our history, the American spirit has been distinguished by the ready willingness of 

neighbors to join together and help one another; and  

 

WHEREAS, Columbus County is fortunate to have members of the Tabor City Fire Department, who are eager 

to dedicate their time and energy to protecting us, our families and the economic life of our communities from 

the threat of destructive fire, even, at times with great personal sacrifice; and 

 

WHEREAS, the Tabor City Fire Department has worked diligently and tirelessly to meet rigorous standards and 

requirements including maintaining proper staffing levels, sufficient equipment, proper maintenance of 

equipment, communications capabilities, drill records, and strong firefighter training and meeting attendance to 

lower their fire rating; and 

 

WHEREAS, the Tabor City Fire Department has received a 4 rating from the North Carolina Insurance 

Commissioners and the State Fire Marshal’s Office; and 

 

WHEREAS, the rating of 4 means the department is overall better equipped to respond to fires in its district and 

could also significantly lower the homeowners’ insurance rates in that district. 

 

NOW, THEREFORE, BE IT PROCLAIMED, We the Columbus County Board of Commissioners proudly 

present this Proclamation of Appreciation and Recognition to Tabor City Fire Department, for their diligent and 

endless hours of dedication in their efforts to accomplish, and receive a 4 rating. 

 

APPROVED and ADOPTED this the 6th day of December, 2021. 

 

COLUMBUS COUNTY BOARD OF COMMISSIONERS 

 

/s/ RICKY BULLARD, Chairman   /s/ JEROME MCMILLIAN, Vice Chairman 

/s/ CHRIS SMITH     /s/ BRENT WATTS 

/s/ LAVERN COLEMAN    /s/ EDWIN H. MADDEN, Jr., Manager 

/s/ CHARLES T. MCDOWELL   /s/AMANDA B. PRINCE, Staff Attorney/Clerk to Board 

/s/ BOYD WORLEY, Board Attorney  /s/ LATOYA WILLIAMS, Deputy Clerk 

 

MOTION: 

 Commissioner Watts made a motion to approve the proclamation, seconded by Vice Chairman 

McMillian. The motion unanimously passed. 

 

Agenda Item #10: EMPLOYEE of the YEAR AWARD: 

 

Presented to 

JEANETTE D. WARD 

In Sincere Appreciation For Your 

Outstanding Service 

To Columbus County 

EMPLOYEE 

OF THE 

YEAR 

From The 

COLUMBUS COUNTY 

BOARD OF COMMISSIONERS 

DECEMBER 6, 2021 
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Agenda Item #11: NEW EMPLOYEE of the YEAR AWARD: 

 

Presented to 

LATOYA M. WILLIAMS 

In Sincere Appreciation For Your 

Outstanding Service 

To Columbus County 

NEW EMPLOYEE 

OF THE 

YEAR 

From The 

COLUMBUS COUNTY 

BOARD OF COMMISSIONERS 

DECEMBER 6, 2021 
 

Agenda Item #12: FINANCE – AUDIT REPORT: 
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Agenda Item #13: FINANCE – APPROVAL OF INTERIM FINANCING FOR TABOR CITY 

SCHOOL PROJECT: 
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NOTICE OF PUBLIC HEARING ON WHETHER THE BOARD OF COMMISSIONERS FOR  

THE COUNTY OF COLUMBUS, NORTH CAROLINA SHOULD APPROVE A PROPOSED  

INSTALLMENT FINANCING AGREEMENT TO FINANCE A PORTION OF THE COST OF  

VARIOUS PROJECTS AND WHETHER SAID COUNTY SHOULD ACQUIRE CERTAIN  

SCHOOL PROPERTY INCLUDED IN SUCH PROJECTS. 

 

NOTICE IS HEREBY GIVEN of a public hearing to be held at 6:30 P.M., or as soon thereafter as the 

matter can be heard, on December 6, 2021, in the Dempsey B. Herring Courthouse Annex Building, located at 

112 West Smith Street, Whiteville, North Carolina 28472, for the purpose of considering whether the Board of 

Commissioners for the County of Columbus, North Carolina (the “County”) should approve (a) a proposed 

installment financing agreement and certain related documents pursuant to G.S. § 160A-20, as amended, for the 

purpose of providing funds in an amount not to exceed $27,723,600, with other available funds, for the 

construction and other accomplishment of the Project hereinafter described and (b) the proposed acquisition by 

the County from the Columbus County Schools Board of Education of an interest in the real and personal property 

included in the Project, including specifically the site of the Project and the improvements thereon, for use by the 

Columbus County Schools.  The County would secure the repayment by it of moneys advanced pursuant to such 

proposed agreement by granting a security interest in a portion of the Project and certain related property. 

The Project consists of renovating, expanding, equipping and improving an existing school facility known 

as the Tabor City School located at 203 Stake Road, in Tabor City, North Carolina 28463.    

 Amanda B. Prince 

  

 Clerk to the Board of Commissioners 

 

 for the County of Columbus, North Carolina 

 

ADMINISTRATIVE AGREEMENT 

by and between 

COLUMBUS COUNTY SCHOOLS BOARD OF EDUCATION 

and 

COUNTY OF COLUMBUS, NORTH CAROLINA 

Dated as of January [_], 2022 

ADMINISTRATIVE AGREEMENT 

THIS ADMINISTRATIVE AGREEMENT, dated as of January [_], 2022 (this “Agreement”), and entered 

into by and between the Columbus County Schools Board of Education, a body corporate which has general 

control and supervision of all matters pertaining to the public schools in the Columbus County Schools, its 

respective school administrative unit, and is duly organized and existing under the laws of the State of North 

Carolina (the “Board of Education”), and the County of Columbus, North Carolina, a body corporate and politic 

and a political subdivision of the State of North Carolina (the “County”), 
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W I T N E S S E T H: 

WHEREAS, the County and the Board of Education have determined to cooperate in a plan to finance a portion 

of the cost of a project which each has found to be necessary and desirable to provide for improved public 

school facilities and improved public education in such school administrative unit; 

WHEREAS, such project consists of renovating, expanding, equipping and improving an existing school 

facility known as Tabor City School (the “Project”); and  

WHEREAS, as a part of such plan, the Board of Education is to convey the site of the Project and the 

improvements thereon (the “Property”) to the County and the County is to lease the Property to the Board of 

Education; 

WHEREAS, the Board of Education is authorized (a) to sell the Property to the County for any price negotiated 

between them in connection with the Project, (b) to lease the Property from the County and (c) to enter into 

contracts for the construction and other accomplishment of the Project; 

WHEREAS, the County is authorized (a) to acquire the Property from the Board of Education, (b) to lease the 

Property to the Board of Education and (c) to construct, improve or otherwise make available property for use 

by the Columbus County Schools; 

WHEREAS, the County is also authorized to finance a portion of the cost of the Project by contracts that create 

security interests in the Property and the improvements thereon and certain related property to secure repayment 

of moneys made available for such purpose; 

WHEREAS, the Board of Education and the County are authorized to enter into agreements in order to execute 

such plan, and this agreement (this “Agreement”) constitutes such an agreement; and 

WHEREAS, all acts, conditions and things required by law to exist, to have happened and to have been 

performed precedent to and in connection with the execution and entering into of this Agreement do exist, have 

happened and have been performed in regular and due time, form and manner as required by law, and the 

parties hereto are now duly authorized to execute and enter into this Agreement; 

NOW, THEREFORE, in consideration of the premises and of the mutual agreements and covenants contained 

herein and for other valuable consideration, the parties hereto do hereby agree as follows: 

 Section 1. Sale of Property to County.  The Board of Education will sell the Property to the County 

for a price of $100 and will convey the Property to the County by means of a general warranty deed. 

Section 2. Lease of Property to Board of Education.  Upon the conveyance of the Property to the 

County by the Board of Education, the County will lease the Property to the Board of Education for use by the 

Columbus County Schools pursuant to a Lease to be entered into by the County and the Board of Education 

dated as of January [_], 2022 (the “Lease”). 

Section 3. Construction and other Accomplishment of Project.  The County (a) will acquire the 

Property from the Board of Education in accordance with Section 1 above, (b) will lease the Property to the 

Board of Education in accordance with Section 2 above and (c) together with the Board of Education will 

provide for the construction and other accomplishment of the Project as hereinafter provided. 

 The County will also finance a part of the cost of the Project pursuant to Section 160A-20 of the General 

Statutes of North Carolina, as amended, by entering into an Installment Financing Contract, dated as of January 

[_], 2022 (the “Installment Financing Contract”), with [______] (the “Lender”).  In addition, the County will 

execute and deliver to a trustee for the benefit of the Lender a Deed of Trust and Security Agreement, dated as 

of January [_], 2022 (the “Deed of Trust”), which will encumber the Property and the improvements thereon 

and certain related property to secure the County’s obligation to repay the amount advanced to it pursuant to the 

Installment Financing Contract.    

  The Board of Education will be responsible for and enter into contracts for the work constituting the 

Project.  In order to enable the Board of Education to carry out the County’s obligations under the Installment 

Financing Contract with respect to the work for which the Board of Education will be responsible under this 

Agreement, the County hereby transfers its rights under the Installment Financing Contract regarding such 

obligations to the Board of Education.  The Board of Education will cause the Project to be completed on or 

before the date set forth in the construction documents and otherwise in accordance with the construction 

documents and the Installment Financing Contract and any applicable requirements of governmental authorities 

and law.  The County and the Board of Education agree that all amounts received by either of them as refunds 

of State of North Carolina sales tax with respect to expenditures made in connection with the Project and paid 

or reimbursed from the Amount Advanced (as defined in the Installment Financing Contract) will be deposited 
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in the account into which the Amount Advanced was deposited in accordance with Section 2.1 of the 

Installment Financing Contract. 

  Section 4. Indemnification.  To the extent permitted by law, the Board of Education shall indemnify 

and save the County harmless against and from all claims by or on behalf of any person, firm, corporation or 

other legal entity arising from the construction and other accomplishment of the Project; provided, however, 

that the Board of Education shall not be obligated to pay the installment payments to be paid by the County to 

repay the amount advanced to it pursuant to the Installment Financing Contract (the “Installment Payments”) or 

to indemnify any party to the Installment Financing Contract for any third-party claims asserted against any 

such party relating to the payment of the Installment Payments and that the right to indemnification shall not 

apply to losses arising from any action taken by the County.  The Board of Education shall be notified promptly 

by the County of any action or proceeding brought in connection with any such claims arising from the 

construction and other accomplishment of the Project. 

  Section 5. Description of Project.  The Board of Education shall have the right to make any changes 

in the description of the Project or of any component or components thereof with the consent of the County; 

provided, however, that any increase in the cost of the Project resulting from such a change shall, to the extent 

the increased cost exceeds the funds in the Project Fund available therefore, be payable solely from other funds 

of the Board of Education or, with the County’s consent, other funds allocated by the County to the Board of 

Education, which funds shall be transferred to the Trustee for deposit to the credit of the Project Fund prior to 

the approval of any such change in the Project.  In addition, any such change must be in accordance with 

Section 3.5(a) of the Installment Financing Contract.  

  Section 6. Construction Conferences.  The Board of Education hereby agrees that it will, upon the 

request of the County Manager, provide to the County Manager or his designee timely notice of all conferences 

with representatives of the architects, contractors and vendors with respect to the Project and that the County 

Manager or his designee shall have the right to attend all such conferences. 

  Section 7. Compliance with Installment Financing Contract.  The Board of Education agrees that, 

except as otherwise provided in this Agreement or in the Lease, it will, and the County specifically authorizes it 

to, faithfully discharge all duties imposed on the County by the Installment Financing Contract with respect to 

the construction and other accomplishment of the Project and the operation, maintenance and insuring of the 

Property. 

  Section 8. Compliance with Requisition Procedure.  The County agrees that it will comply with the 

requisition procedure for the payment of Costs of Project (as defined in the Installment Financing Contract). 

  Section 9. Disclaimers of the County.  The Board of Education acknowledges and agrees that the 

design of the Project has not been made by the County, that the County has not supplied any plans or 

specifications with respect thereto and that the County (a) is not a manufacturer of, or a dealer in, any of the 

component parts of the Project or similar projects, (b) has not made any recommendation, given any advice or 

taken any other action with respect to (i) the choice of any supplier, vendor or designer of, or any other 

contractor with respect to, the Project or any component part thereof or any property or rights relating thereto, 

or (ii) any action taken or to be taken with respect to the Project or any component part thereof or any property 

or rights relating thereto at any stage of the construction thereof, (c) has not at any time had physical possession 

of the Project or any component part thereof or made any inspection thereof or any property or rights relating 

thereto, and (d) has not made any warranty or other representation, express or implied, that the Project or any 

component part thereof or any property or rights relating thereto (i) will not result in or cause injury or damage 

to persons or property, (ii) has been or will be properly designed or constructed or will accomplish the results 

which the Board of Education intends therefore, or (iii) is safe in any manner or respect. 

  The County makes no express or implied warranty or representation of any kind whatsoever with respect 

to the Project or any component part thereof to the Board of Education or any other circumstance whatsoever 

with respect thereto, including but not limited to any warranty or representation with respect to the 

merchantability or the fitness or suitability thereof for any purpose; the design or condition thereof; the safety, 

workmanship, quality or capacity thereof; compliance thereof with the requirements of any law, rule, 

specification or contract pertaining thereto; any latent defect; the ability thereof to perform any function; that 

the funds advanced by the Lender pursuant to the Installment Financing Contract will be sufficient (together 

with any other available funds of the County or the Board of Education) to pay the cost of the Project; or any 

other characteristic of the Project; it being agreed that all risks relating to the Project, the completion thereof or 

the transactions contemplated hereby or by the Installment Financing Contract are to be borne by the Board of 

Education, and the benefits of any and all implied warranties and representations of the County are hereby 

waived by the Board of Education.  

  Section 10. Acknowledgment of Authority of Board of Education.  The parties acknowledge that this 

Agreement is not intended in any way to diminish the Board of Education’s authority to select school sites, 
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choose the building design, construct school buildings and establish the school program for the Columbus 

County Schools.  

  Section 11. E-Verify Covenant.  The Board of Education understands that (1) “E Verify” is a federal 

program operated by the United States Department of Homeland Security and other federal agencies, or any 

successor or equivalent program used to verify the work authorization of newly hired employees pursuant to 

federal law and (2) Article 2 of Chapter 64 of the General Statutes of North Carolina, as amended (the “E-

Verify Statute”), requires employers (as defined in the E-Verify Statute) to verify the work authorization of an 

employee (as defined in the E-Verify Statute) hired to work in the United States through E Verify.  The Board 

of Education and the Board of Education’s subcontractors under this Agreement shall comply with the 

requirements of the E-Verify Statute. 

  Section 12. Companies that Boycott Israel Act Certification.  The Board of Education hereby certifies 

that it is not on any list created and maintained by the North Carolina Department of State Treasurer pursuant to 

the Divestment from Companies that Boycott Israel Act, Article 6G, as amended, of Chapter 147 of the General 

Statutes of North Carolina.  

  Section 13. Reconveyance.  The County will reconvey its interest in the Property to the Board of 

Education as provided in the Lease. 

  Section 14. Amendments and Further Instruments.  The County and the Board of Education may, 

from time to time, with the written consent of the Lender, execute and deliver such amendments to this 

Agreement and such further instruments as may be required or desired for carrying out the expressed intention 

of this Agreement.  

  Section 15. Agreement to Survive Termination of Installment Financing Contract.  Notwithstanding 

anything to the contrary contained herein, the obligations undertaken by the Board of Education hereunder shall 

survive the termination of the Installment Financing Contract. 

  

IN WITNESS WHEREOF, the parties hereto have executed and attested this Agreement by their officers 

thereunto duly authorized as of the day and year first written above. 

                                                            COLUMBUS COUNTY SCHOOLS BOARD OF  

   EDUCATION 

 

                                                              By:     ____________________________________ 

                                                    Chair of the Board of Education 

[SEAL] 

Attest: 

_____________________________ 

Secretary of the Board of Education 

 

This instrument has been preaudited in the manner required by the School Budget and Fiscal Control Act. 

 

__________________________ 

Chief Financial Officer 

  

[Counterpart Signature Page to the Administrative Agreement between the Columbus County Schools Board of 

Education and the County of Columbus, North Carolina] 

                                                             COUNTY OF COLUMBUS, NORTH CAROLINA 

 

                                                             By:     ____________________________________ 

                                                                  Chairman of the Board of Commissioners 

[SEAL] 

Attest: 

_____________________________ 

Clerk to the Board of 
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Commissioners for the County 

 

This instrument has been preaudited in the manner required by the Local Government Budget and Fiscal 

Control Act. 

___________________________________ 

Finance Director  

  

STATE OF NORTH CAROLINA ) 

     ) 

COUNTY OF COLUMBUS ) 

 

I, ________________________________________ a Notary Public of the County and State aforesaid, certify 

that ___________________________ personally came before me this day and acknowledged that [he] [she] is 

the Secretary of the Columbus County Schools Board of Education and that by authority duly given and as the 

act of said Board of Education, the foregoing instrument was signed in its name by the Chairman of said Board 

of Education and attested by [him] [her] as Secretary of said Board of Education. 

Witness my hand and official stamp or seal, this the ____ day ______________, 2022. 

  

                                                               _________________________________________ 

   Notary Public 

 

                                                                                                  _________________________________________

    Printed Name 

  

                                                                  My Commission Expires:____________________  

  

  

STATE OF NORTH CAROLINA ) 

     ) 

COUNTY OF COLUMBUS ) 

I, __________________________________ a Notary Public of the County and State aforesaid, certify that 

Amanda B. Prince personally came before me this day and acknowledged that she is the Clerk to the Board of 

Commissioners for the County of Columbus, North Carolina and that by authority duly given and as the act of 

said County, the foregoing instrument was signed in its name by the Chairman of the Board of Commissioners 

of said County and attested by her as Clerk to said Board of Commissioners. 

  Witness my hand and official stamp 

or seal, this the ____ day of _______________, 2022. 

 

                                                               _________________________________________ 

   Notary Public 

 

                                                                                                  _________________________________________

    Printed Name 

  

                                                                  My Commission Expires:____________________  

  

 

 

 

LEASE 

by and between 

COUNTY OF COLUMBUS, NORTH CAROLINA 

AS LESSOR 

and 
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COLUMBUS COUNTY SCHOOLS BOARD OF EDUCATION 

AS LESSEE 

Dated as of January [_], 2022 

 

 

After recording, please return to: This document was prepared by: 

Brandon Lofton, Esq. 

Robinson, Bradshaw & Hinson, P.A. 

101 North Tryon Street, Suite 1900 

Charlotte, North Carolina  28246 

Brandon Lofton, Esq. 

Robinson, Bradshaw & Hinson, P.A. 

101 North Tryon Street, Suite 1900 

Charlotte, North Carolina  28246 

 

LEASE 

THIS LEASE, dated as of January [_], 2022, and entered into by and between the COUNTY OF 

COLUMBUS, NORTH CAROLINA, a political subdivision of the State of North Carolina, as lessor (the 

“County”), and the COLUMBUS COUNTY SCHOOLS BOARD OF EDUCATION, a body corporate which 

has general control and supervision of all matters pertaining to the public schools in the Columbus County 

Schools, its respective school administrative unit, and is duly organized and existing under the laws of the State 

of North Carolina (the “Board of Education”), 

W I T N E S S E T H: 

WHEREAS, the County and the Board of Education have determined to cooperate in a plan to finance a 

portion of the cost of a project which each has found to be necessary and desirable to provide for improved public 

school facilities and improved public education in the County; and 

WHEREAS, such project consists of renovating, expanding, equipping and improving an existing school 

facility known as Tabor City School (the “Project”); and 

WHEREAS, as a part of such plan, the County and the Board of Education have entered into an 

Administrative Agreement, dated as of January [_], 2022 (the “Administrative Agreement”), providing, among 

other matters, for the purchase of the site of the Project as more particularly described in Exhibit A hereto (the 

“Site”) and the improvements thereon by the County for lease to the Board of Education and the construction and 

other accomplishment of the Project; and 

WHEREAS, as a part of such plan, the County has entered into an Installment Financing Agreement, 

dated as of January [_], 2022 (the “Installment Financing Agreement”), between the County and [_____] 

providing for the financing of a portion of the cost of the Project; and 

WHEREAS, as a part of such plan, the Board of Education has executed a General Warranty Deed 

conveying the Site and the improvements thereon to the County; and 

WHEREAS, as a part of such plan, the County proposes to lease the Site and the improvements thereon 

(collectively the “Leased Property”) to the Board of Education and the Board of Education has determined to 

lease the Leased Property from the County; 

NOW, THEREFORE, for and in consideration of the mutual promises and covenants herein contained, 

the parties hereto agree as follows: 

ARTICLE I 

DEFINITIONS; RULE OF CONSTRUCTION 

All capitalized terms used in this Lease and not otherwise defined herein shall have the meanings assigned 

to them in the Installment Financing Agreement, unless the context clearly requires otherwise.  In addition, the 

following terms will have the meanings specified below, unless the context clearly requires otherwise: 
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“Board of Education Representative” means any person at the time designated, by a written certificate 

furnished to the County and signed on the Board of Education’s behalf by its Chairman, to act on the Board of 

Education’s behalf for the purpose of performing any act under this Lease. 

“Closing Date” means the date on which the Installment Financing Agreement takes effect. 

“County Representative” means any person at the time designated, by a written certificate furnished to the 

Board of Education and signed on the County’s behalf by the Chairman of its Board of Commissioners, to act on 

the County’s behalf for the purpose of performing any act under this Lease. 

“Event of Default” means one or more events of default as defined in Section 0 hereof. 

“Lease” means this Lease, as it may be duly amended. 

“Lease Term” means the term of this Lease as determined pursuant to Article 0. 

“Lease Year” means, initially, from the Closing Date through December 31, 2022, and, thereafter, means 

the twelve-month period of each year commencing on January 1 and ending on the next December 31. 

“Leased Property” means the Site and the improvements thereon. 

All references to articles or sections are references to articles or sections of this Lease, unless the context 

clearly indicates otherwise. 

ARTICLE II 

REPRESENTATIONS, COVENANTS AND WARRANTIES 

The County and the Board of Education each represent, covenant and warrant for the other’s benefit as 

follows: 

(1)  Neither the execution and delivery of this Lease, nor the fulfillment of or compliance with its 

terms and conditions, nor the consummation of the transactions contemplated hereby, results or will result in a 

breach of the terms, conditions and provisions of any agreement or instrument to which either is now a party or 

by which either is bound, or constitutes a default under any of the foregoing. 

(2) To the knowledge of each party, there is no litigation or proceeding pending or threatened against 

such party (or against any other person) affecting the rights of such party to execute or deliver this Lease or to 

comply with its obligations under this Lease.  Neither the execution and delivery of this Lease by such party, nor 

compliance by such party with its obligations under this Lease, requires the approval of any regulatory body or 

any other entity the approval of which has not been obtained. 

ARTICLE III 

DEMISING CLAUSE 

The County hereby leases the Leased Property to the Board of Education and the Board of Education 

hereby leases the Leased Property from the County, in accordance with the provisions of this Lease, to have and 

to hold for the Lease Term. 

            ARTICLE IV 

LEASE TERM 

4.1 Commencement.  The Lease Term shall commence on the Closing Date. 

4.2 Termination.  The Lease Term shall terminate upon the earlier of either of the following events: 

(a) the termination of the Installment Financing Agreement or 

(b) an Event of Default and termination by the County pursuant to Article 0. 

Termination of the Lease Term shall terminate the County’s obligations under this Lease and the Board 

of Education’s rights of possession under this Lease. 
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           ARTICLE V 

QUIET ENJOYMENT; PURCHASE OPTION 

5.1 Quiet Enjoyment.  The County hereby covenants that the Board of Education shall, during the 

Lease Term, peaceably and quietly have and hold and enjoy the Leased Property without suit, trouble or hindrance 

from the County, except as expressly required or permitted by this Lease.  The County shall not interfere with the 

quiet use and enjoyment of the Leased Property during the Lease Term.  The County shall, at the Board of 

Education’s request and the County’s cost, join and cooperate fully in any legal action in which the Board of 

Education asserts its right to such possession and enjoyment, or which involves the imposition of any taxes or 

other governmental charges on or in connection with the Leased Property.  In addition, the Board of Education 

may at its own expense join in any legal action affecting its possession and enjoyment of the Leased Property, 

and shall be joined (to the extent legally possible, and at the Board of Education’s expense) in any action affecting 

its liabilities hereunder. 

The provisions of this Article shall be subject to rights to inspect the Leased Property granted to parties 

under the Installment Financing Agreement or the Trust Agreement and to the right hereby reserved to the County 

to inspect the Leased Property at any reasonable time. 

 5.2 Purchase Option.  The Board of Education shall have the option to purchase a portion or all of the 

Leased Property at the end of the Lease Term upon payment by the County of all of the Installment Payments and 

the Additional Payments and upon payment to the County of a purchase option price of $100.  The Board of 

Education shall notify the County in writing of its Board of Education shall notify the County in writing of its 

exercising of this option after any such partial release of the Mortgaged Property or after the end of the Lease 

Term, as may be applicable, and within forty-five (45) days after such notification the County shall execute and 

deliver to the Board of Education a quit-claim deed with a covenant against grantor’s acts, if applicable, together 

with such other documents as are necessary to convey to the Board of Education good and marketable title to the 

respective Leased Property, subject only to (a) Permitted Encumbrances and (b) any encumbrance or imperfection 

caused by or attributable to the Board of Education. 

           ARTICLE VI 

CONSIDERATION FOR LEASE 

6.1 Use of Leased Property; Assumption of Obligations.  In partial consideration for its acquisition of 

rights to use the Leased Property during the Lease Term and its option to purchase the Leased Property, the Board 

of Education hereby agrees to use the Leased Property for public school or other public education purposes in 

fulfillment of its obligation, shared by the County, to provide for improved public education in the County.  In 

addition, in consideration of its rights under this Lease, the Board of Education undertakes the obligations imposed 

on it hereunder, including those imposed by Section 0 hereof. 

6.2 Payments.  In partial consideration for its acquisition of rights to use the Leased Property during 

the Lease Term and its option to purchase the Leased Property, the Board of Education hereby agrees to pay to 

the County annual rent in the amount of $1 payable in advance on the Closing Date (receipt of which is hereby 

acknowledged) and on the first day of each Lease Year thereafter. 

           ARTICLE VII 

CONSTRUCTION AND OTHER ACCOMPLISHMENT OF PROJECT AND CERTAIN RELATED 

COVENANTS 

7.1 Construction and Other Accomplishment of Project.  The County has provided in the 

Administrative Agreement for the construction and other accomplishment of the Project by the Board of 

Education.  The Board of Education represents that it has reviewed all provisions concerning the construction and 

other accomplishment of the Project in the Installment Financing Agreement and hereby approves such 

provisions.  The Board of Education shall take possession of the Project upon completion thereof. 

Title to the Leased Property shall be held by the County, subject only to Permitted Encumbrances. 

7.2 Maintenance, Repair, Taxes and Assessments. 

 (a) Maintenance; Repair.  The Board of Education shall use, or cause to be used, the Leased Property 

in a careful and proper manner, in compliance with all applicable laws and regulations, and, at its sole expense, 

shall service, repair, maintain and insure, or cause to be serviced, repaired, maintained and insured, the Leased 

Property so as to keep the Leased Property in good condition, repair, appearance and working order for the 

purposes intended, ordinary wear and tear excepted. 
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(b) Taxes and Assessments.  The Board of Education shall also pay, or cause to be paid, all taxes and 

assessments, including, but not limited to, utility charges, of any type or nature levied, assessed or charged against 

any portion of the Leased Property, provided that with respect to special assessments or other governmental 

charges that may lawfully be paid in installments over a period of years, the Board of Education shall be obligated 

to pay only such installments as are required to be paid as and when the same become due. 

(c) Contests.  The Board of Education may, at its sole expense and in its name, in good faith contest 

any such taxes, assessments, utility and other charges and, in the event of any such contest, may permit the taxes, 

assessments or other charges so contested to remain unpaid during the period of such contest and any appeal 

therefrom; provided that prior to such nonpayment it shall furnish the County with the opinion of an Independent 

Counsel, to the effect that, by nonpayment of any such items, the interest of the County in the Leased Property 

will not be materially endangered and that the Leased Property will not be subject to loss or forfeiture.  The 

County will cooperate fully in such contest upon the request and at the expense of the Board of Education. 

7.3 Modification of Leased Property, Liens. 

(a) Additions, Modifications and Improvements.  The Board of Education shall, at its own expense, 

have the right to make, or cause to be made, additions, modifications and improvements to any portion of the 

Leased Property if such additions, modifications or improvements are necessary or beneficial for the use of such 

portion of the Leased Property.  All such additions, modifications and improvements shall thereafter comprise 

part of the Leased Property and be subject to the provisions of this Lease.  Such additions, modifications and 

improvements shall not in any way damage any portion of the Leased Property or cause it to be used for purposes 

other than those authorized under the provisions of State and federal law or in any way which would cause the 

interest components of the Installment Payments to be includable in gross income for purposes of federal income 

taxation under Section 103 of the Internal Revenue Code of 1986, as amended; and the Leased Property, upon 

completion of any such additions, modifications and improvements, shall be of a value which is not substantially 

less than the value of the Leased Property immediately prior to the making of such additions, modifications and 

improvements. 

(b) Liens.  The Board of Education will not permit any mechanic’s or other lien to be established or 

remain against the Leased Property for labor or materials furnished in connection with any additions, 

modifications or improvements made by the Board of Education to the Leased Property; provided that, if any 

such lien is filed or established and the Board of Education shall first notify, or cause to be notified, the County 

of the Board of Education’s intention to do so, the Board of Education may in good faith contest any lien filed or 

established against the Leased Property and in such event may permit the items so contested to remain 

undischarged and unsatisfied during the period of such contest and any appeal therefrom and shall provide the 

County with full security against any loss or forfeiture which  might arise from the nonpayment of any such item, 

in form satisfactory to the County.  The County will cooperate fully in any such contest upon the request and at 

the expense of the Board of Education. 

Except as provided in this Article and except as the County may consent thereto, which consent shall not 

be unreasonably withheld, the Board of Education shall not, directly or indirectly, create, incur, assume or suffer 

to exist any mortgage, pledge, lien, charge, encumbrance or claim on or with respect to the Leased Property, other 

than the respective rights of the Board of Education and the County as herein provided.  Except as provided in 

this Article, the Board of Education shall promptly, at its own expense, take such action as may be necessary to 

duly discharge or remove any such mortgage, pledge, lien, charge, encumbrance or claim for which it is 

responsible, if the same shall arise at any time; provided that the Board of Education may contest such liens, 

charges, encumbrances, or claims if it desires to do so.  The Board of Education shall reimburse the County for 

any expense incurred by the County in order to discharge or remove any such mortgage, pledge, lien, charge, 

encumbrance or claim. 

          ARTICLE VIII 

BOARD OF EDUCATION’S ASSUMPTION OF COUNTY’S OBLIGATIONS 

8.1 Assumption of Obligations.  The Board of Education hereby assumes all the County’s obligations 

under the Installment Financing Agreement regarding the use, care, operation, maintenance, repair, replacement 

and insurance of the Leased Property and the payment of taxes, assessments, utility charges and other charges 

and the prevention of liens with respect to the Leased Property.  It is expressly understood that the Board of 

Education shall not assume the County’s obligation under the Installment Financing Agreement to pay the 

Installment Payments and that the Board of Education shall not indemnify the County or any other party to the 

Installment Financing Agreement for third-party claims asserted against any party to the Installment Financing 

Agreement relating to the payment of the Installment Payments. 

8.2 Transfer of Rights.  In order to allow the Board of Education to carry out the County’s obligations 

under the Installment Financing Agreement to be assumed by the Board of Education, the County hereby transfers 

its rights under the Installment Financing Agreement regarding such obligations to the Board of Education.  
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Nothing in this Section, however, shall be construed as in any way delegating to the Board of Education any of 

the County’s rights or responsibilities to make decisions regarding the Board of Education’s capital and operating 

budgets or otherwise covenanting that funds for such purposes will be appropriated or available. 

8.3 Board of Education’s General Covenant.  The Board of Education further undertakes not to take 

or omit to take any action the taking or omission of which would cause the County to be in default in any manner 

under the Installment Financing Agreement.  In particular, the Board of Education covenants not to make any use 

of the Leased Property that would cause the County’s obligations to make Installment Payments under the 

Installment Financing Agreement to be “private activity bonds” within the meaning of the Internal Revenue Code 

of 1986, as amended.  If the Board of Education shall take or omit to take any such action, then the Board of 

Education shall proceed with all due diligence to take such action as may be necessary to cure such default. 

8.4 County’s Cooperation.  The County shall cooperate fully with the Board of Education in filing any 

proof of loss or taking any other action under this Lease.  In no event shall the County or the Board of Education 

voluntarily settle, or consent to the settlement of, any proceeding arising out of any insurance claim with respect 

to the Leased Property without the other’s written consent. 

8.5 Advances; Performance of Obligations.  If the Board of Education shall fail to pay any amount 

required to be paid by it under this Lease, or fails to take any other action required of it under this Lease, then the 

County may (but shall be under no obligation to) pay such amount or perform such other obligation.  The Board 

of Education agrees to reimburse the County for any such payment or for its costs incurred in connection with 

performing such other obligation. 

          ARTICLE IX 

DISCLAIMER OF WARRANTIES; OTHER COVENANTS 

9.1 Disclaimer of Warranties.  THE COUNTY MAKES NO WARRANTY OR REPRESENTATION, 

EITHER EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY OR 

FITNESS FOR A PARTICULAR   PURPOSE OR FITNESS FOR A PARTICULAR USE OF THE LEASED 

PROPERTY OR ANY PART THEREOF OR ANY OTHER REPRESENTATION OR WARRANTY WITH 

RESPECT TO THE LEASED PROPERTY OR ANY PART THEREOF.  In no event shall the County be liable 

for any direct or indirect, incidental, special or consequential damage in connection with or arising out of this 

Lease or the existence, furnishing, functioning or use by anyone of any item, product or service provided for 

herein. 

9.2 Further Assurances; Corrective Instruments.  The Board of Education and the County agree that 

they will, from time to time, execute, acknowledge and deliver, or cause to be executed, acknowledged and 

delivered, such supplements hereto and such further instruments as may reasonably be required for correcting any 

inadequate or incorrect description of the Leased Property hereby leased or intended so to be, or for otherwise 

carrying out the intention hereof. 

9.3 Board of Education and County Representatives.  Whenever under the provisions hereof the 

approval of the Board of Education or the County is required to take some action at the request of the other, unless 

otherwise provided, such approval or such request shall be given for the Board of Education by the Board of 

Education Representative and for the County by the County Representative, and the Board of Education and the 

County shall be authorized to act on any such approval or request of such representative of the other. 

9.4 Compliance with Requirements.  During the Lease Term, the Board of Education and the County 

shall observe and comply promptly with all current and future orders of all courts having jurisdiction over the 

Leased Property or any portion thereof (or be diligently and in good faith contesting such orders), and all current 

and future requirements of all insurance companies’ written policies covering the Leased Property or any portion 

thereof. 

ARTICLE X 

TITLE TO LEASED PROPERTY; LIMITATIONS ON ENCUMBRANCES 

10.1 Title to Leased Property.  Except for personal property purchased by the Board of Education at its 

own expense, title to the Leased Property and any and all additions and modifications to or replacements of any 

portion of the Leased Property shall be held in the County’s name, subject only to Permitted Encumbrances, until 

foreclosed upon as provided in the Deed of Trust or conveyed as provided in this Lease, notwithstanding (a) the 

occurrence of one or more events of default as defined in Section 9.1 of the Installment Financing Agreement; 

(b) the occurrence of any event of damage, destruction, condemnation or construction or title defect; or (c) the 

violation by the County of any  provision of this Lease. 
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The Board of Education shall have no right, title or interest in the Leased Property or any additions and 

modifications to or replacements of any portion of the Leased Property, except as expressly set forth in this Lease. 

           ARTICLE XI 

SUBLEASING AND INDEMNIFICATION 

11.1 Board of Education’s Subleasing.  The Board of Education may not sublease the Leased Property, 

in whole or in part, except as provided in Section 8.1 of the Installment Financing Agreement. 

11.2 Indemnification.  Except as provided in Section 0 hereof, to the extent permitted by law, the Board 

of Education shall and hereby agrees to indemnify and save the County harmless against and from all claims by 

or on behalf of any person, firm, corporation or other legal entity arising from the operation or management of 

the Leased Property by the Board of Education during the Lease Term, including any claims arising from:  (a) any 

condition of the Leased Property, (b) any act of negligence of the Board of Education or of any of its agents, 

contractors or employees or any violation of law by the Board of Education or breach of any covenant or warranty 

by the Board of Education hereunder or (c) the incurrence of any cost or expense in connection with the 

construction and other accomplishment of the Project in excess of the moneys available therefore in the Project 

Fund.  The Board of Education shall be notified promptly by the County of any action or proceeding brought in 

connection with any claims arising out of circumstances described in (a), (b) or (c) above. 

           ARTICLE XII 

EVENTS OF DEFAULT 

12.1 Events of Default.  Each of the following shall be an “Event of Default” under this Lease and the 

term “Default” shall mean, whenever it is used in this Lease, any one or more of the following events: 

(a) The Board of Education’s failure to make any payments hereunder when due. 

(b) The Board of Education’s failure to observe and perform any covenant, condition or agreement on 

its part to be observed or performed for a period of thirty (30) days after written notice specifying such failure 

and requesting that it be remedied shall have been given to the Board of Education by the County, unless the 

County shall agree in writing to an extension of such time prior to its expiration; provided, however, that if the 

failure stated in such notice cannot be corrected within the applicable period, the County shall not unreasonably 

withhold its consent to an extension of such time if corrective action is instituted by the Board of Education within 

the applicable period and diligently pursued until such failure is corrected and, further, that if by reason of any 

event or occurrence constituting force majeure the Board of Education is unable in whole or in part to carry out 

any of its agreements contained herein (other than its obligations contained in Section 0 or 0 hereof), the Board 

of Education shall not be deemed in default during the continuance of such event or occurrence. 

(c) The dissolution or liquidation of the Board of Education or the voluntary initiation by the Board 

of Education of any proceeding under any federal or state law relating to bankruptcy, insolvency, arrangement, 

reorganization, readjustment of debt or any other form of debtor relief, or the initiation against the Board of 

Education of any such proceeding which shall remain undismissed for sixty (60) days, or the entry by the Board 

of Education into an agreement of composition with creditors or the Board of Education’s failure generally to pay 

its debts as they become due. 

12.2 Remedies on Default.  Whenever any Event of Default shall have happened and be continuing, the 

County may take one or any combination of the following remedial steps: 

(a) Terminate this Lease, evict the Board of Education from the Leased Property or any portion thereof 

and re-lease the Leased Property or any portion thereof. 

(b) Have reasonable access to and inspect, examine and make copies of the Board of Education’s 

books and records and accounts during the Board of Education’s regular business hours, if reasonably necessary 

in the County’s opinion. 

(c) Take whatever action at law or in equity may appear necessary or desirable, including the 

appointment of a receiver, to collect the amounts then due, or to enforce performance and observance of any 

obligation, agreement or covenant of the Board of Education under this Lease. 

Any amount collected pursuant to action taken under this Section shall be applied as the County may 

determine. 

12.3 No Remedy Exclusive.  No remedy herein conferred upon or reserved to the County is intended to 

be exclusive, and every such remedy shall be cumulative and shall be in addition to every other remedy given 
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hereunder and every remedy now or hereafter existing at law or in equity.  No delay or omission to exercise any 

right or power accruing upon any default shall impair any such right or power, and any such right and power may 

be exercised from time to time as may be deemed expedient.  In order to entitle the County to exercise any remedy 

reserved in this Article 0, it shall not be necessary to give any notice, other than such notice as may be required 

in this Article 0. 

12.4 Waivers.  If any agreement contained herein should be breached by either party and thereafter 

waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed 

to waive any other breach hereunder. 

12.5 Waiver of Appraisement, Valuation, Stay, Extension and Redemption Laws.  The Board of 

Education and County agree, to the extent permitted by law, that in the case of a termination of the Lease Term 

by reason of an Event of Default, neither the Board of Education nor the County nor any one claiming through or 

under either of them shall or will set up, claim or seek to take advantage of any appraisement, valuation, stay, 

extension or redemption laws now or hereafter in force in order to prevent or hinder the enforcement of any 

remedy provided hereunder; and the Board of Education and the County, for themselves and all who may at any 

time claim through or under either of them, each hereby waives, to the full extent that it may lawfully do so, the 

benefit of such laws. 

12.6 Subordination.  This Lease shall be subordinate to the Deed of Trust. 

     ARTICLE XIII 

MISCELLANEOUS 

13.1 Notices.  All notices, certificates or other communications hereunder shall be sufficiently given if 

given by United States mail in certified form, postage prepaid, and shall be deemed to have been received five 

Business Days after deposit in the United States mail in certified form, postage prepaid, as follows: 

(a) If intended for the County, addressed to it at the following address: 

County of Columbus, North Carolina 

112 West Smith Street 

Whiteville, North Carolina 28472  

Attention:  Finance Director 

(b) If intended for the Board of Education, addressed to it at the following address: 

Columbus County Schools Board of Education 

817 Washington Street 

Whiteville, North Carolina 28472 

Attention:  Superintendent 

13.2 Binding Effect.  This Lease shall be binding upon and inure to the benefit of the Board of Education 

and the County, subject, however, to the limitations contained in Article 0. 

13.3 Net Lease.  This Lease shall be deemed and construed to be a “net lease,” and the Board of 

Education shall pay absolutely net during the Lease Term all other payments required hereunder, free of any 

deductions, and without abatement or setoff. 

13.4 Payments Due on Holidays.  If the date for making any payment or the last day for performance 

of any act or the exercising of any right, as provided in this Lease, shall not be a Business Day, such payment 

may be made or act performed or right exercised on the next preceding day that is a Business Day with the same 

force and effect as if done on the nominal date provided in this Lease. 

13.5 E-Verify Covenant.  The Board of Education understands that (1) “E-Verify” is a federal program 

operated by the United States Department of Homeland Security and other federal agencies, or any successor or 

equivalent program used to verify the work authorization of newly hired employees pursuant to federal law and 

(2) Article 2 of Chapter 64 of the General Statutes of North Carolina, as amended (the “E-Verify Statute”), 

requires employers (as defined in the E-Verify Statute) to verify the work authorization of an employee (as defined 

in the E-Verify Statute) hired to work in the United States through E-Verify.  The Board of Education and the 

Board of Education’s subcontractors under this Lease shall comply with the requirements of the E-Verify Statute. 

13.6 Companies that Boycott Israel Act Certification.  The Board of Education hereby certifies that it 

is not on any list created and maintained by the North Carolina Department of State Treasurer pursuant to the 

Divestment from Companies that Boycott Israel Act, Article 6G, as amended, of Chapter 147 of the General 

Statutes of North Carolina. 
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13.7 Severability.  In the event that any provision of this Lease, other than the requirement of the County 

to provide quiet enjoyment of the Leased Property, shall be held invalid or unenforceable by any court of 

competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof. 

13.8 Execution in Counterparts.  This Lease may be simultaneously executed in several counterparts, 

each of which shall be an original and all of which shall constitute but one and the same instrument. 

13.9 Applicable Law.  This Lease shall be governed by and construed in accordance with the laws of 

the State.  Jurisdiction for the resolution of any conflict arising from this Lease shall lie with the General Court 

of Justice of the State with venue in County of Columbus, North Carolina. 

13.10 Captions.  The captions or headings herein are for convenience only and in no way define, limit or 

describe the scope or intent of any provisions or sections of this Lease. 

13.11 Memorandum of Lease.  At the request of either party, the County and the Board of Education 

shall, on or before the Closing Date, execute a memorandum of this Lease legally sufficient to comply with the 

laws of the State. 

IN WITNESS WHEREOF, the parties hereto have caused this Lease to be executed in their corporate 

names by their duly authorized officers, all as of the day and year first above written. 

COUNTY OF COLUMBUS, NORTH CAROLINA 

By: ____________________________________ 

[SEAL] Chairman of the Board of Commissioners  

Attest: 

 

______________________________ 

Clerk to the Board of 

Commissioners for the County 

 

This instrument has been preaudited in the manner required by the Local Government Budget and Fiscal 

Control Act. 

  

Finance Officer  

 

COLUMBUS COUNTY SCHOOLS BOARD OF 

EDUCATION 

[SEAL] By: ____________________________________ 

Chairman of the Board of Education 

Attest: 

______________________________ 

Secretary of the Board of Education 

 

 

 

 

This instrument has been preaudited in the manner required by the School Budget and Fiscal Control Act. 

 

 

  

Chief Financial Officer 

 

STATE OF NORTH CAROLINA) 

          ) 

COUNTY OF COLUMBUS          ) 

I, _____________________________________ a Notary Public of the County and State aforesaid, certify 

that Amanda B. Prince personally came before me this day and acknowledged that she is the Clerk to the Board 
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of Commissioners for County of Columbus, North Carolina and that by authority duly given and as the act of said 

County, the foregoing instrument was signed in its name by the Chairman of the Board of Commissioners of said 

County and attested by her as Clerk to said Board of Commissioners. 

Witness my hand and official stamp or seal, this the ______ day of April, 2022. 

  

Notary Public 

__________________________________________ 

Printed Name 

My Commission Expires:    

STATE OF NORTH CAROLINA ) 

) 

COUNTY OF COLUMBUS ) 

I, ________________________________ a Notary Public of the County and State aforesaid, certify that 

__________________________ personally came before me this day and acknowledged that he/she is the 

Secretary of Columbus County Schools Board of Education and that by authority duly given and as the act of said 

Board of Education, the foregoing instrument was signed in its name by the Chairman of said Board of Education 

and attested by him/her as Secretary of said Board of Education. 

Witness my hand and official stamp or seal, this the ____ day of April, 2022. 

  

Notary Public 

__________________________________________ 

Printed Name 

My Commission Expires:  ____________________ 

EXHIBIT A 

LEGAL DESCRIPTION OF THE SITE 

The site of the Project is described as follows: 

[to be inserted] 

DEED OF TRUST AND SECURITY AGREEMENT 

Prepared by: Return to:  

Brandon Lofton,  Esq. 

Robinson, Bradshaw & Hinson, P.A. 

101 North Tryon Street, Suite 1900 

Charlotte, North Carolina  28246 

Brandon Lofton,  Esq. 

Robinson, Bradshaw & Hinson, P.A. 

101 North Tryon Street, Suite 1900 

Charlotte, North Carolina  28246 

 

STATE OF NORTH CAROLINA 

COUNTY OF COLUMBUS 

(COLLATERAL IS OR INCLUDES FIXTURES) 

This DEED OF TRUST AND SECURITY AGREEMENT, made and entered into as of January [_], 

2022 (this “Deed of Trust”), from the COUNTY OF COLUMBUS, NORTH CAROLINA, a body corporate 

and politic and a political subdivision of the State of North Carolina, whose address is 111 Washington Street, 

Whiteville, North Carolina 28472 Attention:  Finance Director, as grantor (the “Grantor”), to [________], whose 

address is [______], as trustee (the “Trustee”), for the benefit of [______], whose address is [_______]  (the 

“Bank” and, together with its successors and assigns, the “Beneficiary”); 
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W I T N E S S E T H: 

WHEREAS, the Grantor and the Bank have entered into an Installment Financing Contract dated as of 

even date herewith (the “Installment Financing Contract”), pursuant to which (i) the Bank has agreed to advance 

$[Amount] to enable the Grantor to finance the cost of the Project (as defined in the Installment Financing 

Contract) and (ii) the Grantor has agreed to make the Installment Payments and Additional Payments (as each 

such term is defined in the Installment Financing Contract) to the Bank; 

WHEREAS, this Deed of Trust has been executed and delivered to secure (i) the obligations of the 

Grantor to make the Installment Payments and Additional Payments and (ii) the performance of all of the other 

liabilities and obligations, whether now existing or hereafter arising, of the Grantor to the Bank under the 

Installment Financing Contract (all such obligations and liabilities described in (i) or (ii) above being hereinafter 

collectively called the “Indebtedness”); and 

WHEREAS, the Grantor desires to secure (i) the payment of the Indebtedness and any renewals, 

modifications or extensions thereof, in whole or in part, and (ii) the additional payments hereinafter agreed to be 

made by or on behalf of the Grantor, by a conveyance of the lands and security interests hereinafter described; 

NOW, THEREFORE, in consideration of the above preambles and for the purposes aforesaid, and in 

further consideration of the sum of Ten Dollars ($10.00) paid to the Grantor by the Trustee and other valuable 

consideration, receipt of which is hereby acknowledged, the Grantor has given, granted, bargained, sold and 

conveyed, and by these presents does give, grant, bargain, sell and convey, unto the Trustee, its heirs, successors 

and assigns, the following property (collectively the “Premises”): 

(a) The real property lying and being in the County of Columbus, North Carolina and described below 

in the legal description attached as Exhibit A hereto (collectively the “Real Property”): 

See Exhibit A Attached Hereto For The Real 

Property Description, Which Exhibit A Is 

Specifically Incorporated Herein By Reference. 

 

(b) All buildings, structures, additions and other improvements of every nature whatsoever now or 

hereafter situated on or about the Real Property (collectively the “Improvements”). 

(c) All gas and electric fixtures, radiators, heaters, engines and machinery, boilers, ranges, elevators 

and motors, plumbing and heating fixtures, carpeting and other floor coverings, fire extinguishers 

and any other safety equipment required by governmental regulation or law, washers, dryers, water 

heaters, mirrors, mantels, air conditioning apparatus, refrigerating plants, refrigerators, cooking 

apparatus and appurtenances, window screens, awnings and storm sashes and other machinery, 

equipment or other tangible personal property, which are or shall be so attached to the 

Improvements, including all extensions, additions, improvements, betterments, renewals, 

replacements and substitutions, or proceeds from a permitted sale of any of the foregoing, as to be 

deemed to be fixtures under North Carolina law (collectively the “Fixtures”) and accessions to the 

Real Property and a part of the Premises as between the parties hereto and all persons claiming by, 

through or under them, and which shall be deemed to be a portion of the security for the 

Indebtedness.  The location of the collateral described in this paragraph is also the location of the 

Real Property, and the record owner of the Real Property is the Grantor. 

(d) All easements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys, passages, sewer 

rights, waters, water courses, water rights and powers, minerals, flowers, shrubs, crops, trees, 

timber and other emblements now or hereafter located on the Real Property or under or above the 

same or any part or parcel thereof, and all estates, rights, titles, interests, privileges, liberties, 

tenements, hereditaments and appurtenances, reversion and reversions, remainder and remainders, 

whatsoever, in any way belonging, relating or appertaining to the Premises or any part thereof, or 

which hereafter shall in any 

(e) All leases affecting the Premises or any part thereof and all income, rents and issues of  the 

Premises and the Improvements now or hereafter located thereon from time to time accruing 

(including without limitation all payments under leases or tenancies, proceeds of insurance, 

condemnation payments, tenant security deposits whether held by the Grantor or in a trust 

account, and escrow funds), and all the estate, right, title, interest, property, possession, claim 

and demand whatsoever at law, as well as in equity, of the Grantor of, in and to the same; 

reserving only the right to the Grantor to collect and apply the same so long as the Grantor is not 

in Default hereunder. 

SUBJECT, HOWEVER, to such of the Permitted Encumbrances (as defined in Exhibit B hereto and 

specifically incorporated herein by reference) as are superior to the security created by this Deed of Trust and 
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excluding all property excluded from the lien or security interest of the Bank under the Installment Financing 

Contract and all property released pursuant to the provisions of the Installment Financing Contract or this Deed 

of Trust. 

TO HAVE AND TO HOLD, the Premises unto the Trustee, its heirs, successors and assigns, in fee 

simple forever, upon the trusts, terms and conditions and for the uses and purposes hereinafter set out; 

And the Grantor covenants with the Trustee that the Grantor is lawfully seized of the Premises in fee 

simple and has the right to convey the same in fee simple; that, except for Permitted Encumbrances, the same 

are free and clear of all encumbrances, and that the Grantor will warrant and defend the title to the same against 

the claims of all persons whomsoever arising by, under or through the Grantor. 

THIS CONVEYANCE IS MADE UPON THIS SPECIAL TRUST that, if the Grantor shall pay the 

Indebtedness in accordance with the terms of the Installment Financing Contract, together with interest thereon, 

and any renewals or extensions thereof in whole or in part, and shall comply with all the covenants, terms and 

conditions of this Deed of Trust, then this conveyance shall be null and void and may be cancelled of record at 

the request of the Grantor. 

THIS DEED OF TRUST secures an obligation incurred for the construction of an improvement on the 

real property covered hereby and as such constitutes a “construction mortgage” under Section 25-9-334 of the 

General Statutes of North Carolina. 

TO PROTECT THE SECURITY OF THIS DEED OF TRUST, the Grantor hereby further 

covenants and agrees as follows: 

      ARTICLE I 

Section 1.1 Payment of Indebtedness.  The Grantor will pay the Indebtedness and all other sums 

now or hereafter secured hereby promptly as the same shall become due as provided in the Installment 

Financing Contract and as permitted by law. 

Section 1.2 Taxes, Liens and Other Charges. 

(a) The Grantor will pay, or cause to be paid, before the same become delinquent, all taxes, liens, 

assessments and charges of every character including all utility charges, whether public or private, 

already levied or assessed or that may hereafter be levied or assessed upon or against the Premises; 

and will furnish the Beneficiary, on or before the final date whereon the same can be paid without 

penalty, evidence of the due and punctual payment of all such taxes, liens, assessments and 

charges.  Nothing contained herein shall require the payment or discharge of any such tax, lien, 

assessment or charge by the Grantor for so long as the Grantor shall in good faith and at its own 

expense contest the same or the validity thereof by appropriate legal proceedings provided that 

such proceedings shall prevent (i) the collection thereof or other realization thereof and the sale or 

forfeiture of the Premises or any part thereof to satisfy the same or (ii) the enforcement thereof, 

against the Grantor, the Trustee, the Beneficiary and the Premises and so long as the Grantor first 

deposits with the Beneficiary in escrow such sums or other security as the Beneficiary may 

reasonably require to assure Beneficiary of the availability of sufficient monies to pay such tax, 

lien, assessment or charge if and when the same is finally determined to be due. 

(b) The Grantor will not suffer any mechanic’s, materialman’s, laborer’s, statutory or other lien to be 

created and to remain outstanding upon all or any part of the Premises.  The Grantor shall be 

entitled to discharge such liens by bonds or to contest any such liens pursuant to the same 

procedure as the Grantor is entitled to contest taxes in the preceding subsection 1.2(a). 

Section 1.3 Insurance.  The Grantor shall obtain and maintain, or cause to be obtained and maintained, 

during the term of this Deed of Trust the insurance coverage specified in the Installment Financing Contract. 

The net proceeds from any related insurance policy or policies shall be applied as provided in the 

Installment Financing Contract.  The Beneficiary shall not be held responsible for any failure to collect any 

insurance proceeds due under the terms of any policy regardless of the cause of such failure if it has complied 

with Section 8.4 of the Installment Financing Contract. 

In the event of the foreclosure of this Deed of Trust or any other transfer of title to the Premises in 

extinguishment of the Indebtedness secured hereby, all right, title and interest of the Grantor or the Board of 

Education (as defined in the Installment Financing Contract) in and to all insurance policies then in force shall 

pass to the purchaser or Beneficiary, as appropriate. 
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Section 1.4 Condemnation.  Any award for the taking of, or damage to, all or any part of the Premises 

or any interest therein upon the lawful exercise of the power of eminent domain shall be payable and applied as 

provided in the Installment Financing Contract.  The Grantor shall give immediate notice to the Bank of the 

institution of any action or proceeding to condemn any part of the Premises or any interest therein of which the 

Grantor receives notice. 

Section 1.5 Care of Premises. 

(a) The Grantor will keep or cause to be kept the buildings, parking areas, roads and walkways, 

recreational facilities, landscaping and all other Improvements of any kind now or hereafter erected 

on the Real Property or any part thereof in good condition and repair (ordinary wear and tear 

excepted), will not commit or suffer any waste, and will not do or suffer to be done anything which 

will increase the risk of fire or other hazard to the Premises or any part thereof. 

(b) Except in the ordinary course of its business or as provided in Section 6.1 of the Installment 

Financing Contract, the Grantor will not remove, demolish or alter or permit to be removed, 

demolished or altered the structural character of any Improvement located on the Real Property or 

any Fixture without the prior written consent of the Beneficiary. 

(c) If the Premises or any part thereof is damaged by fire or any other cause, the Grantor will give 

immediate notice thereof to the Beneficiary and the Trustee. 

(d) Upon reasonable prior notice to the Grantor or the Board of Education, as may be applicable, the 

Beneficiary or its representative is hereby authorized to enter upon and inspect the Premises at any 

time during normal business hours.  The Beneficiary agrees that any confidential information about 

the Grantor or the Board of Education obtained in the exercise of its rights under this subsection 

shall, except as otherwise required by law or regulation applicable to the Beneficiary, be 

maintained in a confidential manner and shall be used by the Beneficiary only for the protection 

of its rights and interests hereunder. 

(e) The Grantor will comply promptly or cause there to be compliance promptly with all present and 

future laws, ordinances, rules and regulations of any governmental authority (including, but not 

limited to, all environmental and ecological laws and regulations) affecting the Premises or any 

part thereof. 

Section 1.6 Leases Affecting Premises.  The Beneficiary hereby approves the Lease (as defined in the 

Installment Financing Contract).  The Board of Education may sublease, and the Grantor may lease, any portion 

of the Premises as provided in the Installment Financing Contract. 

Section 1.7 Security Agreement and Financing Statement.  With respect to the Fixtures, this Deed 

of Trust is hereby made and declared to be a security agreement in favor of the Beneficiary encumbering each 

and every item of such property included herein as a part of the Premises, and the Grantor hereby grants a security 

interest to the Beneficiary in and to all of the Fixtures.  Upon request by the Beneficiary, at any time and from 

time to time, a financing statement or statements reciting this Deed of Trust to be a security agreement affecting 

all of such property shall be executed by the Grantor and the Beneficiary and filed in accordance with the 

provisions of the Uniform Commercial Code as enacted in the State of North Carolina applicable to the perfection 

of security interests by filing financing statements thereunder.  The remedies for any violation of the covenants, 

terms and conditions of the security agreement contained in this Deed of Trust shall be (i) as prescribed herein or 

(ii) as prescribed by general law, at the Beneficiary’s sole election. 

This Deed of Trust shall constitute a financing statement filed as a fixture filing in accordance with Section 

25-9-502 of the North Carolina General Statutes (or any amendment thereto).  For these purposes, the Grantor is 

the “debtor,” the Beneficiary is the “secured party” and the Fixtures are the “collateral.” 

Section 1.8 Further Assurances.  At any time, and from time to time, upon request by the 

Beneficiary, the Grantor will make, execute and deliver or cause to be made, executed and delivered, to the 

Beneficiary and/or the Trustee and, where appropriate, cause to be recorded and/or filed and from time to time 

thereafter to be re-recorded and/or refiled at such time and in such offices and places as shall be deemed 

desirable by the Beneficiary, any and all such other and further deeds of trust, security agreements, financing 

statements, continuation statements, instruments of further assurance, certificates and other documents as may, 

in the opinion of the Beneficiary, be necessary or desirable in order to effectuate, complete, or perfect, to 

continue and preserve or to give notice of (a) the obligations of the Grantor under the Installment Financing 

Contract or this Deed of Trust and (b) the lien of this Deed of Trust as a first and prior lien, subject to Permitted 

Encumbrances, upon and security title in and to all of the Premises, whether now owned or hereafter acquired 

by the Grantor.  Upon any failure by the Grantor so to do, the Beneficiary may make, execute, record, file, re-

record and/or refile any and all such deeds of trust, security agreements, financing statements, continuation 
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statements, instruments, certificates, and documents for and in the name of the Grantor and the Grantor hereby 

irrevocably appoints the Beneficiary as its agent and attorney-in-fact to do so. 

Section 1.9 Expenses.  The Grantor will pay or reimburse the Beneficiary and the Trustee, upon 

demand therefore, for all reasonable attorneys’ fees, costs and expenses actually incurred by the Beneficiary and 

the Trustee in any suit, action, legal proceeding or dispute of any kind in which the Beneficiary and/or the Trustee 

is made a party or appears as party plaintiff or defendant, affecting the Indebtedness secured hereby, this Deed of 

Trust or the interest created herein, or the Premises, including, but not limited to, the exercise of the power of sale 

contained in this Deed of Trust, any condemnation action involving the Premises or any action to protect the 

security hereof, but excepting therefrom any negligence or willful misconduct by the Beneficiary or any breach 

of this Deed of Trust by the Beneficiary; and all such amounts paid by the Beneficiary shall be added to the 

Indebtedness. 

Section 1.10 Estoppel Affidavits.  The Grantor upon ten (10) days’ prior written notice, shall furnish 

the Beneficiary a written statement, duly acknowledged, setting forth the unpaid principal of, and interest on, the 

Indebtedness and whether or not any offsets or defenses exist against the payment of such principal and interest. 

Section 1.11 Subrogation.  The Beneficiary shall be subrogated to the claims and liens of all parties 

whose claims or liens are discharged or paid with the proceeds of the Indebtedness. 

Section 1.12 Books, Records, Accounts and Annual Reports.  The Grantor will keep and maintain or 

will cause to be kept and maintained proper and accurate books, records and accounts relating to the Premises.  

The Beneficiary shall have the right from time to time at all times during normal business hours to examine such 

books, records and accounts at the office of the Grantor or such other person or entity maintaining such books, 

records and accounts and to make copies or extracts thereof as the Beneficiary shall desire. 

Section 1.13 Limit of Validity.  If from any circumstances whatsoever fulfillment of any obligation 

pursuant to any provision of this Deed of Trust or the Installment Financing Contract, at the time performance of 

such obligation shall be due, shall involve transcending the limit of validity presently prescribed by any applicable 

usury statute or any other applicable law, with regard to obligations of like character and amount, then ipso facto 

the obligation to be fulfilled shall be reduced to the limit of such validity, so that in no event shall any exaction 

be possible under this Deed of Trust or the Installment Financing Contract that is in excess of the current limit of 

such validity, but such obligation shall be fulfilled to the limit of such validity. 

Section 1.14 Changes in Ownership.  The Grantor hereby acknowledges to the Beneficiary that (a) the 

identity and expertise of the Grantor were and continue to be material circumstances upon which the Beneficiary 

has relied in connection with, and which constitute valuable consideration to the Beneficiary for, the extending 

to the Grantor of the Indebtedness and (b) any change in such identity or expertise could materially impair or 

jeopardize the security for the payment of the Indebtedness granted to the Beneficiary by this Deed of Trust.  The 

Grantor therefore covenants and agrees with the Beneficiary, as part of the consideration for the extending to the 

Grantor of the Indebtedness, that the entire Indebtedness shall, at the option of the Beneficiary, become 

immediately due and payable, should the Grantor further encumber, pledge, convey, transfer or assign any or all 

of its interest in the Premises or any portion thereof without the prior written consent of the Beneficiary or except 

as otherwise permitted herein or in the Installment Financing Contract. 

Section 1.15 Use and Management of the Premises.  The Grantor shall not alter or change, or permit 

the alteration or change of, the use of the Premises or abandon, or permit the abandonment of, the Premises 

without the prior written consent of the Beneficiary or except as otherwise permitted herein or in the Installment 

Financing Contract. 

Section 1.16 Acquisition of Collateral.  The Grantor shall not acquire, or permit to be acquired, any 

portion of the personal property, if any, covered by this Deed of Trust, subject to any security interest, conditional 

sales contract, title retention arrangement or other charge or lien taking precedence over the security title and lien 

of this Deed of Trust without the prior written consent of the Beneficiary. 

Section 1.17 Hazardous Material. 

(a) The Grantor represents, warrants and agrees that, except as previously disclosed to the Lender in 

writing:  (i) the Grantor has not used or installed any Hazardous Material (as hereinafter defined) 

in violation of applicable Environmental Laws (as hereinafter defined) on, from or in the Premises 

and, to the best of the Grantor’s actual knowledge, no other person has used or installed any 

Hazardous Material on, from or in the Premises, except as necessary incident to the normal 

operation and maintenance of the Premises by the Board of Education as public school facilities ; 

(ii) to the best of the Grantor’s actual knowledge, no other person has violated any applicable 

Environmental Laws relating to or affecting the Premises; (iii) to the best of the Grantor’s actual 

knowledge, the Premises are presently in compliance with all applicable Environmental Laws, and 
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there are no facts or circumstances presently existing upon or under the Premises, or relating to 

the Premises, which may violate any applicable Environmental Laws, and there is not now pending 

or threatened any action, suit, investigation or proceeding against the Grantor or the Premises (or 

against any other party relating to the Premises) seeking to enforce any right or remedy against the 

Grantor or the Premises under any of the Environmental Laws; (iv) the Premises shall be kept free 

of Hazardous Materials to the extent required by applicable Environmental Laws, and shall not be 

used to generate, manufacture, refine, transport, treat, store, handle, dispose, transfer, produce, or 

process Hazardous Materials, except as a necessary incident to the normal operation and 

maintenance of the Premises by the Board of Education as public school facilities and in 

connection with acquisition, construction and installation of the Project (as defined in the 

Installment Financing Contract) and any additional Improvements on the Real Property; (v) the 

Grantor shall not cause or permit the installation of Hazardous Materials in, on, over or under the 

Premises or a Release (as hereinafter defined) of Hazardous Materials unto or from the Premises 

or suffer the presence of Hazardous Materials in, on, over or under the Premises in violation of 

applicable Environmental Laws; (vi) the Grantor shall comply or cause there to be compliance 

with Environmental Laws applicable to the Premises, all at no cost or expense to the Beneficiary 

or the Trustee; (vii) the Grantor or the Board of Education has obtained and the Grantor will at all 

times continue to obtain and/or maintain or cause the Board of Education to obtain and/or maintain 

all licenses, permits and/or other governmental or regulatory actions necessary for the Premises to 

comply with applicable Environmental Laws (the “Permits”) and the Grantor will be and at all 

times remain or cause the Board of Education to be and at all times remain in full compliance with 

the terms and provisions of the Permits; (viii) to the best of the Grantor’s actual knowledge, there 

has been no Release of any Hazardous Materials on or from the Premises in violation of applicable 

Environmental Laws, whether or not such Release emanated from the Premises or any contiguous 

real estate, which has not been abated and any resulting violation of applicable Environmental 

Laws abated; (ix) the Grantor shall immediately give or cause the Board of Education to give the 

Beneficiary oral and written notice in the event that the Grantor receives any notice from any 

governmental agency, entity, or any other party with regard to Hazardous Materials on, from or 

affecting the Premises and the Grantor shall conduct and complete or cause the Board of Education 

to conduct and complete all investigations, studies, sampling, and testing, and all remedial, 

removal, and other actions necessary to clean up and remove all Hazardous Materials on, from or 

affecting the Premises in accordance with all applicable Environmental Laws. 

(b) To the extent permitted by law and subject to the provisions of Section 160A-20 of the General 

Statutes of North Carolina, as amended (“G.S. § 160A-20”), the Grantor hereby agrees to 

indemnify the Beneficiary and the Trustee and hold the Beneficiary and the Trustee harmless from 

and against any and all liens, demands, defenses, suits, proceedings, disbursements, liabilities, 

losses, litigation, damages, judgments, obligations, penalties, injuries, costs, expenses (including, 

without limitation, reasonable attorneys’ and experts’ fees) and claims of any and every kind 

whatsoever paid, incurred, suffered by, or asserted against the Beneficiary, the Trustee and/or the 

Premises for, with respect to, or as a direct or indirect result of:  (i) the presence of Hazardous 

Materials in, on or under the Premises, or the escape, seepage, leakage, spillage, discharge, 

emission or Release on or from the Premises of any Hazardous Materials regardless of whether or 

not caused by or within the control of the Grantor; (ii) the violation of any Environmental Laws 

applicable to the Premises or the Grantor, whether or not caused by or within the control of the 

Grantor; (iii) the failure by the  Grantor to comply fully with the terms and provisions of this 

Section; (iv) the violation of any of the Environmental Laws in connection with any other property 

owned by the Grantor, which violation gives or may give rise to any rights whatsoever in any party 

with respect to the Premises by virtue of any of the Environmental Laws, whether or not such 

violation is caused by or within the control of the Grantor; or (v) any warranty or representation 

made by the Grantor in subsection (a) of this Section being false or untrue in any material respect. 

(c) In the event the Beneficiary has a reasonable basis to suspect that the Grantor has violated any of 

the covenants, warranties, or representations contained in this Section, or that the Premises are not 

in compliance with the applicable Environmental Laws for any reason, the Grantor shall take such 

steps as the Beneficiary reasonably requires by notice to the Grantor in order to confirm or deny 

such occurrences, including, without limitation, the preparation of environmental studies, surveys 

or reports.  In the event that the Grantor fails to take such action, the Beneficiary may take such 

action as the Beneficiary reasonably believes necessary to protect its interest, and the cost and 

expenses of all such actions taken by the Beneficiary, including, without limitation, the 

Beneficiary’s reasonable attorneys’ fees, shall be added to the Indebtedness. 

(d) For purposes of this Deed of Trust:  (i) “Hazardous Material” or “Hazardous Materials” means and 

includes, without limitation, (a) solid or hazardous waste, as defined in the Resource Conservation 

and Recovery Act of 1980, or in any applicable state or local law or regulation, (b) hazardous 

substances, as defined in the Comprehensive Environmental Response, Compensation and 
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Liability Act of 1980 (“CERCLA”), or in any applicable state or local law or regulation, 

(c) gasoline, or any other petroleum product or by-product, (d) toxic substances, as defined in the 

Toxic Substances Control Act of 1976, or in any applicable state or local law or regulation or 

(e) insecticides, fungicides, or rodenticides, as defined in the Federal Insecticide, Fungicide, and 

Rodenticide Act of 1975, or in any applicable state or local law or regulation, as each such Act, 

statute or regulation may be amended from time to time; (ii) “Release” shall have the meaning 

given such term in the Environmental Laws, including, without limitation, Section 101(22) of 

CERCLA; and (iii) “Environmental Law” or “Environmental Laws” shall mean any “Super Fund” 

or “Super Lien” law, or any other federal, state or local statute, law, ordinance or code, regulating, 

relating to or imposing liability or standards of conduct concerning any Hazardous Materials as 

may now or at any time hereafter be legally in effect, including, without limitation, the following, 

as same may be amended or replaced from time to time, and all regulations promulgated and 

officially adopted thereunder or in connection therewith: the Super Fund Amendments and 

Reauthorization Act of 1986 (“SARA”); CERCLA; The Clean Air Act (“CAA”); the Clean Water 

Act (“CWA”); The Toxic Substance Control Act (“TSCA”); the Solid Waste Disposal Act 

(“SWDA”), as amended by the Resource Conservation and Recovery Act (“RCRA”); the 

Hazardous Waste Management System; and the Occupational Safety and Health Act of 1970 

(“OSHA”).  The obligations and liabilities of the Grantor under this Section which arise out of 

events or actions occurring prior to the satisfaction of this Deed of Trust shall survive the exercise 

of the power of sale under or foreclosure of this Deed of Trust, the delivery of a deed in lieu of 

foreclosure of this Deed of Trust, the cancellation or release of record of this Deed of Trust, and/or 

the payment in full of the Indebtedness. 

(e) The parties expressly agree that an event under the provisions of this Section which may be deemed 

to be a default under this Deed of Trust shall not be a default until the Grantor has received notice 

of such event.  Further, in terms of compliance with future governmental laws, regulations or 

rulings applicable to environmental conditions, the Grantor shall be permitted to afford itself of 

any defense or other protection against the application or enforcement of any such law, regulation 

or ruling. 

ARTICLE II 

Section 2.1 Events of Default.  The terms “Default”, “Event of Default” or “Events of Default”, 

wherever used in this Deed of Trust, shall mean any one or more of the following events: 

(a) Failure by the Grantor to pay when due, any Installment Payment as required by the Installment 

Financing Contract or by this Deed of Trust. 

(b) Failure by the Grantor to duly observe or perform after notice and lapse of any applicable grace 

period any other term, covenant, condition or agreement of this Deed of Trust. 

(c) Any warranty of the Grantor contained in this Deed of Trust proves to be untrue or misleading in 

any material respect. 

(d) The occurrence of any “Event of Default” under the Installment Financing Contract. 

Section 2.2 Acceleration upon Default, Additional Remedies.  In the event an Event of Default shall 

have occurred and is continuing, the Beneficiary may declare all Indebtedness to be due and payable and the same 

shall thereupon become due and payable without any presentment, demand, protest or notice of any kind.  

Thereafter, the Beneficiary may take any one or more of the following actions: 

(a) Either in person or by agent, with or without bringing any action or proceeding, or by a receiver 

appointed by a court as hereinafter provided and without regard to the adequacy of its security, 

enter upon and take possession of the Premises, or any part thereof, in its own name or in the name 

of the Trustee, and do any acts which it deems necessary or desirable to preserve the value, 

marketability or rentability of the Premises, or part thereof or interest therein, increase the income 

therefrom or protect the security hereof, and, with or without taking possession of the Premises, 

sue for or otherwise collect the rents and issues thereof, including those rents and issues past due 

and unpaid, and apply the same, less costs and expenses of operation and collection including 

attorney’s fees, upon any Indebtedness, all in such order as the Beneficiary may determine.  The 

entering upon and taking possession of the Premises, the collection of such rents and issues and 

the application thereof as aforesaid, shall not cure or waive any Event of Default or notice of Event 

of Default hereunder or invalidate any act done in response to such Default or pursuant to such 

notice of Default and notwithstanding the continuance in possession of the Premises or the 

collection, receipt and application of rents and issues, the Trustee or the Beneficiary shall be 

entitled to exercise every right provided for in any instrument securing or relating to the 
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Indebtedness or by law upon occurrence of any Event of Default, including the right to exercise 

the power of sale. 

(b) Commence an action to foreclose this Deed of Trust as a mortgage, appoint a receiver as 

hereinafter provided, specially enforce any of the covenants hereof, or cause the Trustee to 

foreclose this Deed of Trust by power of sale. 

(c) Exercise any or all of the remedies available to a secured party under any applicable laws. 

Notwithstanding any provision to the contrary in this Deed of Trust, no deficiency judgment may 

be rendered against the Grantor in any action to collect any of the Indebtedness secured by this Deed of 

Trust in violation of G.S. § 160A-20, including, without limitation, any deficiency judgment for amounts 

that may be owed under the Installment Financing Contract or this Deed of Trust when the sale of all or 

any portion of the Premises is insufficient to produce enough money to pay in full all remaining 

Indebtedness under the Installment Financing Contract or this Deed of Trust, and the taxing power of the 

Grantor is not and may not be pledged directly or indirectly or contingently to secure any moneys due or 

secured under this Deed of Trust. 

Section 2.3 Foreclosure by Power of Sale.  Should the Beneficiary elect to foreclose by exercise of 

the power of sale herein contained, the Beneficiary shall notify the Trustee and shall deposit with the Trustee this 

Deed of Trust and such receipts and evidence of expenditures made and secured hereby as the Trustee may require. 

Upon application of the Beneficiary, it shall be lawful for and the duty of the Trustee, and the Trustee is 

hereby authorized and empowered, to expose to sale and to sell the Premises at public auction for cash, after 

having first complied with all applicable requirements of laws of the State of North Carolina with respect to the 

exercise of powers of sale contained in deeds of trust, and upon such sale the Trustee shall convey title to the 

purchaser in fee simple.  After retaining from the proceeds of such sale just compensation for the Trustee’s 

services and all expenses incurred by the Trustee, including the Trustee’s commission not exceeding three percent 

(3%) of the bid and reasonable attorneys’ fees for legal services actually performed, the Trustee shall apply the 

residue of the proceeds first to the payment of all sums expended by the Beneficiary under the terms of this Deed 

of Trust; second, to the payment of the Indebtedness secured hereby; and the balance, if any, shall be paid to the 

Grantor.  The Grantor agrees that in the event of sale hereunder, the Beneficiary shall have the right to bid thereat.  

The Trustee may require the successful bidder at any sale to deposit immediately with the Trustee cash or certified 

check in an amount not to exceed twenty-five percent (25%) of the bid, provided notice of such requirement is 

contained in the advertisement of the sale.  The bid may be rejected if the deposit is not immediately made and 

thereupon the next highest bidder may be declared to be the purchaser.  Such deposit shall be refunded in case a 

resale is had; otherwise, it shall be applied to the purchase price. 

Section 2.4 Performance by the Beneficiary on Defaults by the Grantor.  If the Grantor shall default 

in the payment, performance or observance of any term, covenant or condition of this Deed of Trust, the 

Beneficiary may, at its option, pay, perform or observe the same, and all payments made or costs or expenses 

incurred by the Beneficiary in connection therewith shall be secured hereby and shall be, without demand, 

immediately repaid by the Grantor to the Beneficiary with interest thereon at the rate provided in the Installment 

Financing Contract.  The Beneficiary shall be the sole judge of the necessity for any such actions and of the 

amounts to be paid but no such action shall be taken unreasonably.  The Beneficiary is hereby empowered to enter 

and to authorize others to enter upon the Premises or any part thereof for the purpose of performing or observing 

any such defaulted term, covenant or condition without thereby becoming liable to the Grantor or any person in 

possession holding under the Grantor. 

Section 2.5 Receiver.  If an Event of Default shall have occurred and is continuing and such Event of 

Default as to Events of Default occurring under subsections (b), (c) and (d) of Section 2.1 continues uncured for 

a period of thirty (30) days or more after notice of such Event of Default is given by the Beneficiary to the Grantor, 

the Beneficiary, upon application to a court of competent jurisdiction, shall be entitled as a matter of strict right 

without notice and without regard to the adequacy or value of any security for the Indebtedness secured hereby 

or the solvency of any party bound for its payment, to the appointment of a receiver or receivers to take possession 

of and to operate the Premises and to collect and apply the rents and issues thereof.  The Grantor hereby 

irrevocably consents to such appointment, provided the Grantor receives notice of any application therefore.  Any 

such receiver or receivers shall have all of the rights and powers permitted under the laws of the State of North 

Carolina and all the powers and duties of the Beneficiary in case of entry as provided in subsection (a) of Section 

2.2, and shall continue as such and exercise all such powers until the date of confirmation of sale of the Premises 

unless such receivership is sooner terminated.  Subject to the provisions of Section 2.2, the Grantor will pay to 

the Beneficiary upon demand all reasonable expenses, including receiver’s fees, attorneys’ fees, costs and agent’s 

compensation, incurred pursuant to the provisions of this Section; and all such expenses shall be secured by this 

Deed of Trust. 
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Section 2.6 Waiver of Appraisement, Valuation, Stay, Extension and Redemption Laws.  The 

Grantor agrees, to the full extent permitted by law, that in case of a Default hereunder, neither the Grantor nor 

anyone claiming through or under it shall or will set up, claim or seek to take advantage of any appraisement, 

valuation, stay, extension, homestead, exemption or redemption laws now or hereafter in force, in order to prevent 

or hinder the enforcement or foreclosure of this Deed of Trust, or the absolute sale of the Premises, or the final 

and absolute putting into possession thereof, immediately after such sale, of the purchasers thereat, and the 

Grantor, for itself and all who may at any time claim through or under it, hereby waives to the full extent that it 

may lawfully so do, the benefit of all such laws, and any and all right to have the assets comprised in the security 

intended to be created hereby marshalled upon any foreclosure of the lien hereof. 

Section 2.7 Leases.  The Beneficiary and the Trustee, or either of them, at their option and to the extent 

permitted by law, are authorized to foreclose this Deed of Trust subject to the rights of any tenants of the Premises, 

and the failure to make any such tenants parties to any such foreclosure proceedings and to foreclose their rights 

will not be, nor be asserted to be by the Grantor, a defense to any proceedings instituted by the Beneficiary and 

the Trustee to collect the sums secured hereby. 

Section 2.8 Discontinuance of Proceedings and Restoration of the Parties.  In case the Beneficiary 

and the Trustee, or either of them, shall have proceeded to enforce any right, power or remedy under this Deed of 

Trust by foreclosure, entry or otherwise, and such proceedings shall have been discontinued or abandoned for any 

reason, or shall have been determined adversely to the Beneficiary and the Trustee, or either of them, then and in 

every such case the Grantor and the Beneficiary and the Trustee, and each of them, shall be restored to their 

former positions and rights hereunder, and all rights, powers and remedies of the Beneficiary and the Trustee, and 

each of them, shall continue as if no such proceeding had been taken. 

Section 2.9 Remedies Not Exclusive.  Subject to Article XV of the Installment Financing Contract 

and Section 2.2 of this Deed of Trust, the Trustee and the Beneficiary, and each of them, shall be entitled to 

enforce payment and performance of any Indebtedness or obligations secured hereby and to exercise all rights 

and powers under this Deed of Trust or any other agreement securing or relating to the Indebtedness secured 

hereby or any laws now or hereafter in force, notwithstanding some of the Indebtedness and obligations secured 

hereby may now or hereafter be otherwise secured, whether by mortgage, deed of trust, pledge, lien, assignment 

or otherwise.  Neither the acceptance of this Deed of Trust nor its enforcement, whether by court action or pursuant 

to the power of sale or other powers herein contained, shall prejudice or in any manner affect the Trustee’s or the 

Beneficiary’s right to realize upon or enforce any other security now or hereafter held by the Trustee or the 

Beneficiary, it being agreed that the Trustee and the Beneficiary, and each of them, shall be entitled to enforce 

this Deed of Trust and any other security now or hereafter held by the Beneficiary or the Trustee in such order 

and manner as they or either of them may in their absolute discretion determine.  No remedy herein conferred 

upon or reserved to the Trustee or the Beneficiary is intended to be exclusive of any other remedy herein or by 

law provided or preclusive of any other remedy herein or by law provided or permitted, but each shall be 

cumulative and shall be in addition to every other remedy given hereunder or now or hereafter existing at law or 

in equity or by statute.  Every lawful power or remedy given by any instrument securing or relating to the 

Indebtedness secured hereby to the Trustee or the Beneficiary or to which either of them may be otherwise 

entitled, may be exercised, concurrently or independently, from time to time and as often as may be deemed 

expedient by the Trustee or the Beneficiary and either of them may pursue inconsistent remedies. 

Section 2.10 Waiver.  No delay or omission of the Beneficiary or the Trustee to exercise any right, 

power or remedy accruing upon any Default shall exhaust or impair any such right, power or remedy or shall be 

construed to be a waiver of any such Default, or acquiescence therein; and every right, power and remedy given 

by this Deed of Trust to the Beneficiary and the Trustee, and each of them, may be exercised from time to time 

and as often as may be deemed expedient by the Beneficiary and the Trustee, and each of them.  No consent or 

waiver, expressed or implied, by the Beneficiary to or of any breach or Default by the Grantor in the performance 

of the obligations thereof hereunder shall be deemed or construed to be a consent or waiver to or of any other 

breach or Default in the performance of the same or any other obligations of the Grantor hereunder.  Failure on 

the part of the Beneficiary to complain of any act or failure to act or to declare an Event of Default, irrespective 

of how long such failure continues, shall not constitute a waiver by the Beneficiary of its rights hereunder or 

impair any rights, powers or remedies consequent on any breach or Default by the Grantor. 

Section 2.11 Suits to Protect the Premises.  The Beneficiary and the Trustee, and each of them, shall 

have the power (a) to institute and maintain such suits and proceedings as they may deem expedient to prevent 

any impairment of the Premises by any acts which may be unlawful or in violation of this Deed of Trust, with 

notice of commencement of such suits and proceedings to be given to the Grantor, (b) to preserve or protect their 

interest in the Premises and in the rents and issues arising therefrom, and (c) to restrain the enforcement of or 

compliance with any legislation or other governmental enactment, rule or order that may be unconstitutional or 

otherwise invalid, if the enforcement of or compliance with such enactment, rule or order would impair the 

security hereunder or be prejudicial to the interest of the Beneficiary. 
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Section 2.12 The Beneficiary May File Proofs of Claim.  In the case of any receivership, insolvency, 

bankruptcy, reorganization, arrangement, adjustment, composition or other proceedings affecting the Grantor, its 

creditors or its property, the Beneficiary, to the extent permitted by law, shall be entitled to file such proofs of 

claim and other documents as may be necessary or advisable in order to have the claims of the Beneficiary allowed 

in such proceedings for the entire amount due and payable by the Grantor under this Deed of Trust at the date of 

the institution of such proceedings and for any additional amount which may become due and payable by the 

Grantor hereunder after such date. 

Section 2.13 Waiver of Rights.  By execution of this Deed of Trust and to the extent permitted by law, 

the Grantor expressly: acknowledges the right to accelerate the Indebtedness and the power of sale given herein 

to the Trustee to sell the Premises by foreclosure under power of sale upon default by the Grantor and without 

any notice other than such notice (if any) as is specifically required to be given by law or under the provisions of 

this Deed of Trust; waives any and all rights of the Grantor to appraisement, dower, curtsey and homestead rights 

to the extent permitted by applicable law; acknowledges that the Grantor has read this Deed of Trust and any and 

all questions regarding the legal effect of this Deed of Trust and its provisions have been explained fully to the 

Grantor and the Grantor has consulted with counsel of its choice prior to executing this Deed of Trust; and 

acknowledges that all waivers of the aforesaid rights of the Grantor have been made knowingly, intentionally and 

willingly by the Grantor as part of a bargained for transaction. 

ARTICLE III  

Section 3.1 Successors and Assigns.  This Deed of Trust shall inure to the benefit of and be binding 

upon the parties hereto and their respective heirs, executors, legal representatives, successors and assigns.  

Whenever a reference is made in this Deed of Trust to the Grantor, the Trustee or the Beneficiary such reference 

shall be deemed to include a reference to the heirs, executors, legal representatives, successors and assigns of the 

Grantor, the Trustee or the Beneficiary, respectively. 

Section 3.2 Terminology.  All personal pronouns used in this Deed of Trust, whether used in the 

masculine, feminine or neuter gender, shall include all other genders; the singular shall include the plural, and 

vice versa.  Titles and articles in this Deed of Trust are for convenience only and neither limit nor amplify the 

provisions of this Deed of Trust itself, and all references herein to articles, sections or subsections shall refer to 

the corresponding articles, sections or subsections of this Deed of Trust unless specific reference is made to 

articles, sections or subsections of another document or instrument. 

Section 3.3 Severability.  If any provision of this Deed of Trust or the application thereof to any person 

or circumstance shall be invalid or unenforceable to any extent, the remainder of this Deed of Trust and the 

application of such provision to other persons or circumstances shall not be affected thereby and shall be enforced 

to the greatest extent permitted by law. 

Section 3.4 Governing Law.  This Deed of Trust shall be construed and governed according to the 

laws of the State of North Carolina. 

Section 3.5 Notices, Demands and Requests.  All notices, demands or requests provided for or 

permitted to be given pursuant to this Deed of Trust must be in writing and shall be deemed to have been properly 

given if served or given by personal delivery or by being deposited in the United States Mail, postage prepaid, 

registered or certified return receipt requested, and addressed to the addresses as follows:  (a) if to the County, 

County of Columbus, North Carolina, 111 Washington Street, Whiteville, North Carolina 28472 Attention:  

Finance Director, (b) if to the Beneficiary, [______], and (c) if to the Deed of Trust Trustee, [_______]. 

All notices, demands and requests shall be effective upon personal delivery or upon being deposited in 

the United States Mail.  However, the time period in which a response to any notice, demand or request must be 

given, if any, shall commence to run from the date of receipt of the notice, demand or request by the addressee 

thereof.  Rejection or other refusal to accept or the inability to deliver because of changed address of which no 

notice was given shall be deemed to be receipt of the notice, demand or request sent.  By giving at least thirty 

(30) days written notice thereof, the Grantor, the Trustee or the Beneficiary shall have the right from time to 

time and at any time during the term of this Deed of Trust to change their respective addresses and each shall 

have the right to specify as its address any other address within the United States of America. 

Section 3.6 Appointment of Successor to the Trustee.  The Beneficiary shall at any time have the 

irrevocable right to remove the Trustee herein named without notice or cause and to appoint a successor thereto 

by an instrument in writing, duly acknowledged, in such form as to entitle such written instrument to be recorded 

in the State of North Carolina, and in the event of the death or resignation of the Trustee named herein, the 

Beneficiary shall have the right to appoint a successor thereto by such written instrument, and any Trustee so 

appointed shall be vested with the title to the Premises and shall possess all the powers, duties and obligations 

herein conferred on the Trustee in the same manner and to the same extent as though such were named herein as 

the Trustee . 
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Section 3.7 The Trustee’s Powers.  At any time, or from time to time, without liability therefore and 

without notice, upon written request of the Beneficiary and presentation of this Deed of Trust, and without 

affecting the personal liability of any person for payment of the Indebtedness secured hereby or the effect of this 

Deed of Trust upon the remainder of the Premises, the Trustee may (i) reconvey any part of the Premises, 

(ii) consent in writing to the making of any map or plat thereof, (iii) join in granting any easement therein, or 

(iv) join in any extension agreement or any agreement subordinating the lien or charge hereof. 

Section 3.8 The Beneficiary’s Powers.  Without affecting the liability of any other person liable for 

the payment of any obligation herein mentioned, and without affecting the lien or charge of this Deed of Trust 

upon any portion of the Premises not then or theretofore released as security for the full amount of all unpaid 

obligations, the Beneficiary may, from time to time and without notice (i) release any person so liable, (ii) extend 

the maturity or alter any of the terms of any such obligation, (iii) grant other indulgences, (iv) cause to be released 

or reconveyed at any time at the Beneficiary’s option, any parcel, portion or all of the Premises, (iii) take or 

release any other or additional security for any obligation herein mentioned, or (iv) make compositions or other 

arrangements with debtor in relation thereto.  The provisions of Section 45-45.1 of the General Statutes of North 

Carolina, as amended, or any similar statute hereafter enacted in replacement or in substitution thereof shall be 

inapplicable to this Deed of Trust. 

Section 3.9 Release of Premises. 

(a) If no Event of Default under this Deed of Trust shall have occurred and shall continue to exist, the 

Grantor may at any time or times grant easements, licenses, rights of way and other rights or 

privileges in the nature of easements with respect to any part of the Premises, and the Grantor may 

release existing interests, easements, licenses, rights of way and other rights or privileges with or 

without consideration, and the Beneficiary agrees that it shall execute and deliver and will cause, 

request or direct the Deed of Trust Trustee to execute and deliver any instrument necessary or 

appropriate to grant or release any such interest, easement, license, right of way or other right or 

privilege but only upon receipt of (i) a copy of the instrument of grant or release, (ii) a written 

application signed by the Grantor requesting such instrument and (iii) a certificate executed by the 

Grantor and reasonably acceptable to the Beneficiary to the effect that the grant or release (A) is 

not detrimental to the effective use of the Premises or the proper conduct of the operations of the 

Grantor at the Premises and (B) will not materially impair the value of the security under this Deed 

of Trust in contravention of the provisions hereof. 

(b) Upon the Grantor exercising its rights to dispose of any Fixtures in accordance with the provisions 

of Section 6.1 of the Installment Financing Contract, the Beneficiary and the Trustee will execute 

all releases or other documents necessary to effectuate the release of the respective Fixtures from 

the lien of this Deed of Trust. 

Section 3.10 Acceptance by the Trustee.  The Trustee accepts this Trust when this Deed of Trust, duly 

executed and acknowledged, is made of public record as provided by law. 

Section 3.11 E-Verify Covenant.  The Trustee understands that (1) “E-Verify” is a federal program 

operated by the United States Department of Homeland Security and other federal agencies, or any successor or 

equivalent program used to verify the work authorization of newly hired employees pursuant to federal law and 

(2) Article 2 of Chapter 64 of the General Statutes of North Carolina, as amended (the “E-Verify Statute”), 

requires employers (as defined in the E-Verify Statute) to verify the work authorization of an employee (as defined 

in the E-Verify Statute) hired to work in the United States through E-Verify.  The Trustee and the Trustee’s 

subcontractors under this Deed of Trust shall comply with the requirements of the E-Verify Statute. 

Section 3.12 Companies that Boycott Israel Act Certification.  The Trustee hereby certifies that it is 

not on any list created and maintained by the North Carolina Department of State Treasurer pursuant to the 

Divestment from Companies that Boycott Israel Act, Article 6G, as amended, of Chapter 147 of the General 

Statutes of North Carolina. 

Section 3.13 Miscellaneous.  The covenants, terms and conditions herein contained shall bind, and the 

benefits and powers shall inure to the respective heirs, executors, administrators, successors and assigns of the 

parties hereto.  Whenever used herein, the singular number shall include the plural, the plural the singular, and 

the term “Beneficiary” shall include any payee of the indebtedness hereby secured and any transferee or assignee 

thereof, whether by operation of law or otherwise. 
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IN WITNESS WHEREOF, the Grantor has caused this Deed of Trust to be executed under seal the 

day and year first above written. 

COUNTY OF COLUMBUS, NORTH CAROLINA 

 

By: ____________________________________ 

Chair of the Board of Commissioners for the County 

 

[SEAL] 

ATTEST: 

 

_______________________________ 

Clerk to the Board of Commissioners 

for the County 

 

STATE OF NORTH CAROLINA ) 

 ) 

COUNTY OF COLUMBUS ) 

I, _____________________________, a Notary Public, certify that __________________ personally 

came before me this day and acknowledged that he is the Chair of the Board of Commissioners for the County of 

Columbus, North Carolina, and that, by authority duly given and as the act of said County, the foregoing 

instrument was signed in its name by him, sealed with its seal, and attested by June B. Hall, the Clerk to the Board 

of Commissioners for said County. 

WITNESS my hand and notarial seal, this _____ day of ______________ 2022. 

My commission expires: __________________________________________ 

Notary Public 

____________________ 

EXHIBIT A 

REAL PROPERTY DESCRIPTION 

The site of the Project is described as follows: 

 

[to be inserted] 

EXHIBIT B 

PERMITTED ENCUMBRANCES 

Permitted encumbrances (the “Permitted Encumbrances”) are as follows: 

(1) easements, exceptions or reservations (i) for the purpose of pipelines, telephone lines, cable television 

lines, telegraph lines, power lines and substations, roads, streets, alleys, highways, parking, railroad purposes, 

drainage and sewerage purposes, dikes, canals, laterals, ditches, transportation of oil, gas or other materials, 

removal of oil, gas or other materials, and other like purposes, or (ii) for the joint or common use of real property, 

facilities and equipment, which exist on the Closing Date (as defined in the Installment Financing Contract) or 

arise under the provisions of Section 3.9 of this Deed of Trust and which, in the case of either (i) or (ii), in the 

aggregate do not materially interfere with or impair the operation of the Premises for the purposes for which they 

are or may reasonably be expected to be used; 

(2) the rights of the Bank under the Installment Financing Contract; 

(3) the lien of this Deed of Trust; 

(4) the Lease and any lease by the County and any sublease by the Board of Education in conformity with 

the provisions of the Installment Financing Agreement; 
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(5) any materialmen’s liens incurred in the ordinary course of business and not remaining undischarged 

for more than sixty (60) days from the date thereof; and 

(6) any other liens, encumbrances, charges and restrictions on the Real Property approved in writing by 

the Bank. 
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[BANK] 

AND 

COUNTY OF COLUMBUS, NORTH CAROLINA 

DATED JANUARY __, 2022 

INSTALLMENT FINANCING CONTRACT 
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INSTALLMENT FINANCING CONTRACT 

This INSTALLMENT FINANCING CONTRACT, dated January __, 2022 (this “Contract”), is 

between [BANK], a _______ (the “Lender”), and the COUNTY OF COLUMBUS, NORTH CAROLINA, a 

body corporate and politic and a political subdivision of the State of North Carolina (the “County”), under the 

Constitution and laws of the State of North Carolina (the “State”). 

PREAMBLE 

WHEREAS, the County has the power, pursuant to Section 160A-20 of the General Statutes of North 

Carolina, as amended, to (i) finance or refinance the purchase of real and personal property by installment 

contracts that create in some or all of the property purchased a security interest to secure payment of the purchase 

price to the entity advancing moneys or supplying financing for the purchase transaction and (ii) finance or 

refinance the construction or repair of fixtures or improvements on real property by contracts that create in some 

or all of the fixtures or improvements or in all or some portion of the property on which the fixtures or 

improvements are located a security interest to secure repayment of moneys advanced or made available for the 

construction or repair; and 

WHEREAS, the County has determined to finance a portion of the cost of a project to improve and 

construct certain facilities, as more particularly described in Exhibit A hereto (the “Project”); and 

WHEREAS, in order to finance a portion of the cost of the Project the Board of Commissioners for the 

County (the “Board of Commissioners”) has determined that it is in the best interests of the County to enter into 

this Contract with the Lender under which the Lender will advance funds for such purpose and the County will 

make Installment Payments and Additional Payments (as each such term is hereinafter defined) in consideration 

thereof; and 

WHEREAS, the Lender desires to advance funds pursuant to this Contract to enable the County to finance 

the cost of the Project; and 

WHEREAS, the obligation of the County to make Installment Payments and Additional Payments under 

this Contract shall constitute a limited obligation of the County, payable solely from then currently budgeted 

appropriations of the County, and shall not constitute a direct or indirect pledge of the faith and credit or taxing 

power of the County within the meaning of the Constitution of the State; and 

WHEREAS, in order to secure the obligations of the County under this Contract, the County has entered 

into a Deed of Trust (as hereinafter defined) with the deed of trust trustee named therein for the benefit of the 
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Lender creating a lien on all of the right, title and interest of the County in and to the Mortgaged Property (as 

hereinafter defined); and 

WHEREAS, no deficiency judgment may be rendered against the County in any action for breach of a 

contractual obligation under this Contract, and the taxing power of the County is not and may not be pledged in 

any way directly, indirectly or contingently to secure any moneys due under this Contract; and 

WHEREAS, the execution, delivery and performance of this Contract have been authorized, approved 

and directed by the Board of Commissioners by a resolution passed by the Board of Commissioners; and 

WHEREAS, the execution, delivery and performance of this Contract by the Lender have been 

authorized, approved and directed by all necessary and appropriate action of the Lender; 

NOW, THEREFORE, for and in consideration of the premises and the mutual covenants in this Contract 

contained, the parties hereto agree as follows: 

             ARTICLE I 

DEFINITIONS 

Section 1.1 Definitions.  In addition to the terms defined in the recitals above, the following terms have 

the meanings specified below unless the context clearly requires otherwise: 

“Additional Payments” means the reasonable and customary expenses and fees of the Lender related to 

the transactions contemplated by this Contract, any expenses (including attorneys’ fees) of the Lender in 

prosecuting or defending any action or proceeding in connection with this Contract and any taxes or any other 

expenses, including, but not limited to, license and permit fees, state and local income, sales and use or ownership 

taxes, property taxes and other expenses in connection with the maintenance of the Mortgaged Property that the 

Lender is expressly required to pay as a result of this Contract (together with interest that may accrue thereon in 

the event that the County shall fail to pay the same, as set forth in this Contract). 

“Amount Advanced” means the aggregate principal amount of $[Amount] advanced by the Lender on the 

date hereof. 

“Board of Commissioners” means the duly elected governing Board of Commissioners for the County or 

any successor to its functions. 

“Board of Education” means the Columbus County Schools Board of Education or any successor to its 

functions. 

“Business Day” means a day on which banks in the State are not by law required or authorized to remain 

closed. 

“Closing Date” means the date on which this Contract is executed and delivered in consideration of the 

advance by the Lender to the County of the Amount Advanced as provided herein. 

“Code” means the Internal Revenue Code of 1986, as amended, including any temporary, proposed or final 

Treasury Regulations promulgated thereunder. 

 

“Completion Date” means the date on which completion of the acquisition, construction and installation 

of the Project occurs, as evidenced by the certificate provided for in 0. 

“Construction Contracts” means the contracts relating to construction and other accomplishment of the 

Project. 

“Cost of the Project” shall be deemed to include payment of or reimbursement for the following items: 

(a) obligations incurred or assumed in connection with the acquisition, construction and 

installation of the Project; 

(b) the cost of the acquisition, construction and installation of the Project, including, without 

limitation, the cost of architectural and engineering services, the Lender’s fees and expenses (including 

the fees and expenses of its counsel) incurred in connection with the advance of the Amount Advanced to 

the County, fees and expenses of the Local Government Commission of North Carolina, if any, other legal 

and fiscal agency fees and expenses, taxes, inspection costs, the cost of permit fees and any filing and 

recording costs relating to the Project, but excluding any related State sales or use tax for which the County 

will be entitled to a refund; and 
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(c) all other costs which are considered to be a part of the cost of the acquisition, construction 

and installation of the Project in accordance with generally accepted accounting principles, including sums 

required to reimburse the County for advances made by the County that are properly chargeable to the 

acquisition, construction and installation of the Project. 

“County” means the County of Columbus, North Carolina or any successor to its functions. 

“County Representative” means (i) the Chairman of the Board of Commissioners, Clerk to the Board of 

Commissioners, County Manager of the County, Finance Director of the County or such other person or persons 

at the time designated to act on behalf of the County for the purpose of performing any act under this Contract by 

a written certificate furnished to the Lender containing the specimen signatures of such person or persons and 

signed on behalf of the County by the County Manager of the County, or (ii) if any or all of the County’s rights 

and obligations are assigned under this Contract, the person or persons at the time designated to act on behalf of 

the County and the assignee by a written certificate similarly furnished and of the same tenor. 

“Deed of Trust” means the Deed of Trust and Security Agreement, made January __, 2022, from the 

County to the deed of trust trustee named therein, for the benefit of the Lender, as beneficiary. 

“Determination of Taxability” means and shall be deemed to have occurred on the date when (a) the 

County shall receive notice from the Lender that the Internal Revenue Service has assessed as includable in the 

gross income of the Lender for federal income tax purposes the interest components of the Installment Payments 

made by the County under this Contract due to the occurrence of an Event of Taxability or (b) the County or the 

Lender shall receive notice from the Commissioner or any District Director of the Internal Revenue Service that 

the interest components of the Installment Payments made by the County under this Contract are includable in 

the gross income of the Lender for federal income tax purposes due to the occurrence of an Event of Taxability. 

“Event of Default” means one or more events of default as defined in Section 13.1. 

“Event of Taxability” means the occurrence or existence of any fact, event or circumstance caused by the 

action or inaction of the County to comply with any covenants in this Contract or any document or certificate 

executed by the County in connection with the transactions contemplated by this Contract which has the effect of 

causing the interest components of the Installment Payments made by the County under this Contract to be 

includable in the gross income of the Lender for federal income tax purposes. 

“Inclusion Date” means the effective date that the interest components of the Installment Payments made 

by the County under this Contract are includable in the gross income of the Lender for federal income tax purposes 

as a result of a Determination of Taxability. 

“Installment Payment Dates” means the dates on which Installment Payments are due and payable as set 

forth in the Payment Schedule attached hereto. 

“Installment Payments” means those payments to be made by the County to the Lender as described in 

Article III and in the Payment Schedule attached hereto. 

 “Interest Rate” means ____% per annum calculated on the basis of a 360-day year of twelve 30-day 

months; provided, however, that from and after a Determination of Taxability, the Interest Rate shall be adjusted 

as described in Section 3.2.    

“Lease” means the Lease, dated as of the date hereof, between the County, as lessor and the Board of 

Education, as lessee. 

“Lender” means [Bank] or its successors and assigns. 

“Lender Representative” means any vice president of the Lender or such other person or persons at the 

time designated to act on behalf of the Lender for purposes of performing any act on behalf of the Lender under 

this Contract by a written certificate furnished to the County containing the specimen signatures of such person 

or persons and signed on behalf of the Lender by any vice president. 

“Mortgaged Property” means the Real Property and all existing improvements located thereon as of the 

date hereof, the improvements to be acquired, constructed and installed thereon, all other additions, alterations, 

enlargements, extensions, improvements and fixtures made a part thereof or the improvements thereon and all 

appurtenances of any nature whatsoever, less all property excluded from the lien or security interest of the Lender 

under this Contract and all property released pursuant to this Contract or the Deed of Trust. 

“Net Proceeds,” when used with respect to any proceeds of insurance policies, payment bonds, 

performance bonds, condemnation awards or moneys received as a consequence of default under a construction 

contract or otherwise made available by reason of any occurrence described in Section 5.4 or 8.1, means the 
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amount remaining after deducting from the gross proceeds thereof all expenses (including, without limitation, 

attorneys’ fees and costs) incurred in the collection of such proceeds. 

“Payment Schedule” means the document entitled “Payment Schedule” attached hereto and incorporated 

herein by reference which sets forth the Installment Payments to be made by the County hereunder, as the same 

may be revised from time to time in accordance with this Contract. 

“Permitted Encumbrances” has the meaning set forth in the Deed of Trust.   

“Project” means the construction and improvement of certain County facilities, as more particularly 

described in Exhibit A hereto. 

“Real Property” means the land and real estate improvements thereon and appurtenances thereto as more 

particularly described in Exhibit B attached hereto and incorporated herein by reference, as the same may be 

amended from time to time in accordance with the provisions of the Deed of Trust. 

“State” means the State of North Carolina. 

“Title Policy” means the policy of title insurance which insures the priority of the lien of the Deed of Trust 

pursuant to Section 6.5. 

         ARTICLE II 

AMOUNT ADVANCED 

Section 2.1 Advance of Amount Advanced.  The Lender hereby makes an advance to the County of 

the Amount Advanced, and the County hereby accepts from the Lender the Amount Advanced, to be applied in 

accordance with the terms and conditions of this Contract.  The proceeds of the Amount Advanced will be used 

as described in the recitals to this Contract. 

     ARTICLE III 

INSTALLMENT PAYMENTS; ADDITIONAL PAYMENTS 

Section 3.1 Amounts and Times of Installment Payments and Additional Payments. 

(a) The County shall repay the Amount Advanced in installments, together with interest thereon at the 

Interest Rate, as provided in this Contract and the Payment Schedule.  Each installment shall be deemed an 

Installment Payment and shall be paid in the amount and at the time set forth in the Payment Schedule, except as 

otherwise provided in this Contract.  Each amount received by the Lender as an Installment Payment shall be 

deemed to be applied first to the payment of the interest component and then to the payment of the principal 

component of such Installment Payment. 

(b) The County shall pay Additional Payments on a timely basis directly to each person or entity to 

which any Additional Payments are owed. 

Section 3.2 Rate Adjustment.  [In the event of a Determination of Taxability, the Interest Rate, 

from and after the Inclusion Date, shall be adjusted to preserve the Lender’s after-tax economic yield with 

respect to the interest components of the Installment Payments. In addition, the County shall pay to the 

Lender (i) an amount necessary to reimburse the Lender for any interest, penalties or other charges 

assessed by the Internal Revenue Service and the Department of Revenue by reason of the Lender’s failure 

to include the interest components of the Installment Payments in its gross income for federal income tax 

purposes, and (ii) upon request of the Lender, additional interest as a result of such increase in the Interest 

Rate with respect to all previous Installment Payments made by the County after the Inclusion Date, 

provided that the County has not already paid or will not otherwise pay such additional interest as a 

consequence of such increase in the Interest Rate.   In the event of a Determination of Taxability, the Lender 

shall provide the County with a new Payment Schedule which reflects the new Interest Rate and will 

replace the Payment Schedule attached hereto.] 

Section 3.3 Place of Payments.  All payments required to be made to the Lender under this Contract 

shall be made to the Lender at the address set forth in the Payment Schedule in immediately available funds or as 

may be otherwise directed in writing by the Lender. 

Section 3.4 No Abatement.  There will be no abatement or reduction of the Installment Payments or 

Additional Payments by the County for any reason, including but not limited to, any failure by the County to 

appropriate funds to the payment of the Installment Payments or Additional Payments, any defense, recoupment, 

setoff, counterclaim or any claim (real or imaginary) arising out of or related to the acquisition, construction and 

installation of the Project.  The County assumes and shall bear the entire risk of loss and damage to the Project 
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from any cause whatsoever, it being the intention of the parties hereto that the Installment Payments shall be made 

in all events unless the obligation to make the Installment Payments is terminated as otherwise provided in this 

Contract. 

Section 3.5 Prepayment of Amount Advanced. 

(a) [Upon at least ___ Business Days prior written notice to the Lender, the County has the right 

to prepay all or part of the outstanding principal components of the Installment Payments at any time at 

the following prepayment price, plus accrued interest thereon to the date of such prepayment:] 

Prepayment Date Prepayment Price 

Prior to _____ 1, 202_ 10_% 

On or after to _____ 1, 202_ 100% 

 

(b) In the event of any loss or damage to or condemnation of the Mortgaged Property in an amount 

not less than $100,000, if the County determines not to apply the resulting Net Proceeds described in Section 8.2 

to the repair, restoration, modification, improvement or replacement of the Mortgaged Property as permitted by 

Section 8.3, then the County shall cause such Net Proceeds, together with any other available funds, to be applied 

to prepay the outstanding principal components of the Installment Payments in whole or in part on any date at a 

prepayment price equal to one hundred percent (100%) of such principal components, plus accrued interest 

thereon to the date of such prepayment, upon not less than (30) days prior written notice of such prepayment to 

the Lender. 

(c) In the event of a partial prepayment of the outstanding principal components of the Installment 

Payments, such prepayment shall be in the inverse order of their due dates and the Payment Schedule shall be 

recalculated as necessary by the Lender in order to reflect the effect of such prepayment. 

      ARTICLE IV 

[RESERVED] 

ARTICLE V 

ACQUISITION, CONSTRUCTION AND INSTALLATION OF THE PROJECT 

Section 5.1 Acquisition, Construction and Installation of the Project.  The County shall comply with, 

or cause there to be compliance with, all applicable provisions for bids and contracts prescribed by law, including, 

without limitation, Article 8 of Chapter 143 of the General Statutes of North Carolina.  The County agrees to use 

its best efforts to complete promptly, or cause the prompt completion of, the Project.  The County may make, or 

cause to be made, such changes in the Project as it deems necessary or appropriate to cause the Project to be 

completed for a cost within the funds available therefor; provided, however, that no change may be made in the 

Project which would result in its use for purposes other than presently contemplated.    

Section 5.2 Right of Entry and Inspection.  The Lender and its representatives and agents shall have 

the right on reasonable prior notice to enter on and inspect the Mortgaged Property from time to time, during the 

acquisition, construction or installation of the Project, to the extent that the County has such right, and the County 

shall cause any contractor or subcontractor to cooperate with the Lender and its representatives and agents during 

such inspections.   

Section 5.3 Completion of the Project.  Upon the completion of the Project, the County shall deliver, 

or cause to be delivered, promptly to the Lender a certificate of completion with respect thereto signed by a 

County Representative.  The certificate of completion shall state that the Project has been completed and that 

there are no mechanic’s or other liens against the Project for labor or materials furnished in connection with the 

Project.     

Section 5.4 Payment and Performance Bonds.  The County shall cause each contractor entering into a 

Construction Contract to provide performance and labor and materials payment bonds as required by law.  The 

Net Proceeds of any amounts recovered by way of damages, refunds, adjustments or otherwise in connection with 

the foregoing, after reimbursement to the County of any amounts theretofore paid by the County and not 

previously reimbursed to the County for correcting or remedying the default or breach of warranty which gave 

rise to the proceedings against such contractor or surety, shall be used by the County to pay Costs of the Project 

if received before the Completion Date, or, if received thereafter, shall either be deposited as provided in Section 

8.2 or applied as provided in Section 8.3.  To the extent that the Net Proceeds of any payment bond or collateral 
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required by this Section are not applied directly to pay the Cost of the Project, they shall likewise be used by the 

County to pay Costs of the Project if received before the Completion Date, or, if received thereafter, be deposited 

as provided in Section 8.2 or applied as provided in Section 8.3. 

Section 5.5 Contractor’s General Public Liability and Property Damage Insurance.  Each contractor 

entering into a Construction Contract shall be required to procure and maintain at its own expense during the 

duration of such Construction Contract standard form (a) comprehensive general public liability and property 

damage insurance in the amount of at least $2,000,000 with excess or umbrella liability insurance in the amount 

of at least $2,000,000 and (b) comprehensive automobile liability insurance on owned, hired and non-owned 

vehicles in the amount of at least $1,000,000.  Such policies shall include the County, the Board of Education and 

the Lender as additional named insureds or loss payees.  A certificate evidencing such coverage or, if such 

insurance is provided by a private carrier, a completed certificate of insurance, in form acceptable to the County, 

the Board of Education and the Lender, shall be provided to the County and the Lender with respect to each 

contractor entering into a Construction Contract.  Such insurance shall provide protection from all claims for 

bodily injury, including death, property damage and contractual liability, products/completed operations, broad 

form property damage and XCU (explosion, collapse and underground property damage), where applicable. 

Section 5.6 Contractor’s Builder’s Risk Insurance.  Except as hereinafter provided, each contractor 

entering into a Construction Contract shall be required to procure and maintain at its own expense property 

insurance (builder’s risk) with respect to the work for which it is responsible under the Construction Contract at 

the full and insurable value thereof.  Such insurance will include the County and the Board of Education as 

additional named insureds or loss payees and include a lender’s loss payable endorsement in favor of the Lender, 

and shall insure against “all risk” subject to standard policy conditions and exclusions.  Each such contractor shall 

also purchase and maintain similar property insurance for portions of such work stored off the site of the Project 

or in transit when such portions of such work are to be included in an application for payment.  Each such 

contractor shall be responsible for the payment of any deductible amounts associated with such insurance.  A 

certificate evidencing such coverage or, if such insurance is provided by a private carrier, a completed certificate 

of insurance, in form acceptable to the County, the Board of Education and the Lender, shall be provided to the 

County, the Board of Education and the Lender with respect to each contractor entering into a Construction 

Contract. 

The County may provide, or cause to be provided, insurance that is substantially similar to the insurance 

required by this Section in lieu of requiring a contractor to provide the insurance required by this Section. 

Section 5.7 Contractor’s Worker’s Compensation Insurance.  Each contractor entering into a 

Construction Contract shall be required to procure and maintain at its own expense worker’s compensation 

insurance during the term of the Construction Contract, covering its employees working thereunder.  A certificate 

evidencing such coverage or, if such insurance is provided by a private carrier, a completed certificate of 

insurance, in form acceptable to the County and the Lender, shall be provided to the County and the Lender with 

respect to each contractor entering into a Construction Contract.  Each Construction Contract shall also provide 

that each subcontractor of any contractor who is a party to such Construction Contract shall be required to furnish 

similar worker’s compensation insurance. 

Section 5.8 Filing With the Lender.  The County shall cause copies of all performance bonds and 

insurance contracts or approved certificates thereof, as required under sections 5.4, 5.5, 5.6 and 5.7 to be delivered 

to the Lender within thirty (30) days after a request therefor by the Lender and in such form as to evidence 

compliance with the provisions of such sections. 

ARTICLE VI 

RESPONSIBILITIES OF THE COUNTY 

Section 6.1 Care and Use.  The County shall use the Mortgaged Property, or cause the Mortgaged 

Property to be used, in a careful and proper manner, in compliance with all applicable laws and regulations, and, 

at its sole cost and expense, shall service, repair and maintain the Mortgaged Property, or cause the Mortgaged 

Property to be serviced, repaired and maintained, so as to keep the Mortgaged Property in good condition, repair, 

appearance and working order for the purposes intended, ordinary wear and tear excepted, and shall replace or 

restore, or cause to be replaced or restored, any part of the Mortgaged Property as may from time to time become 

worn out, unfit for use, destroyed or damaged.  Any and all repairs or replacements of the Mortgaged Property 

shall constitute accessions to the Mortgaged Property and shall be subject to all the terms and conditions of this 

Contract and included in the term “Mortgaged Property” as used in this Contract. 

In any instance where the County determines that any fixture constituting a part of the Mortgaged Property 

has become inadequate, obsolete, worn-out, unsuitable, undesirable or unnecessary, the County may remove such 

fixture and sell, trade-in, exchange or otherwise dispose of it without any responsibility or accountability to the 

Lender therefor, provided that the County shall either: 
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(a) substitute or cause to be substituted (by direct payment of the costs thereof or by designating as a 

fixture constituting a part of the Mortgaged Property other equipment, machinery or other personal property) and 

install as a fixture other equipment, machinery or other personal property having equal or greater value and utility 

(but not necessarily serving the same function) in the operation of the Mortgaged Property or 

(b) not make any such substitution and installation, provided that (i) the appraised value of the 

remaining Mortgaged Property will not be less than the aggregate outstanding principal components of the 

Installment Payments and (ii) upon the request of the Lender, which request may be made from time to time, the 

County will provide or cause to be provided to the Lender reasonable evidence of the appraised value of the 

Mortgaged Property at the time of such request. 

The County may also, upon the loss of or damage to any portion of any fixture constituting a part of the 

Mortgaged Property that is to be protected against by insurance required or permitted by Section 6.6 and in lieu 

of making any claim upon such insurance, substitute and install or cause to be substituted and installed as a fixture 

other equipment, machinery or other personal property having equal or greater value and utility (but not 

necessarily serving the same function) in the operation of the Mortgaged Property for such lost or damaged fixture.  

In any instance in which the County so elects to substitute or cause to be substituted any fixture for any damaged 

fixture, the County may remove the damaged fixture from the Mortgaged Property and dispose of it without any 

further responsibility or accountability to the Lender therefor. 

All substituted equipment, machinery or other personal property installed as a fixture pursuant to this 

Section shall be free of all liens and encumbrances (other than Permitted Encumbrances) and shall become a part 

of the Mortgaged Property.  The Lender will cooperate with the County in implementing the County’s rights to 

dispose of fixtures pursuant to this Section and will execute any and all conveyances, releases or other documents 

necessary or appropriate in connection therewith and with the release of fixtures from the lien of the Deed of 

Trust or any other documents evidencing a security interest therein in favor of the Lender. 

Section 6.2 Inspection.  The Lender has the right on reasonable prior notice to the County to enter upon 

the Mortgaged Property to inspect the Mortgaged Property and observe its use during normal business hours. 

Section 6.3 Utilities.  The County shall pay, or cause to be paid, all charges for gas, water, steam, 

electricity, light, heat or power, telephone or other utility service furnished to or used on or in connection with 

the Mortgaged Property.  There shall be no abatement of any portion of the Installment Payments on account of 

interruption of any such services. 

Section 6.4 Taxes.  The County shall pay, or cause to be paid, when due any and all taxes relating to 

the Mortgaged Property and the County’s obligations under this Contract including, but not limited to, all license 

or registration fees, gross receipts tax, sales and use tax, if applicable, license fees, documentary stamp taxes, 

rental taxes, assessments, charges, ad valorem taxes, excise taxes, and all other taxes, licenses and charges 

imposed on the ownership, possession or use of the Mortgaged Property by any governmental body or agency, 

together with any interest and penalties. 

Section 6.5 Title Insurance;.  The County agrees to obtain, at its own cost and expense, an American 

Land Title Association policy of title insurance, in form satisfactory to the Lender, effective as of the date of 

execution and delivery of this Contract, in an amount not less than the Amount Advanced, naming the Lender as 

insured mortgage.  Such policy shall insure the fee title of the County to the Mortgaged Property, subject only to 

Permitted Encumbrances, and shall be issued by a title insurance company qualified to do business in the State of 

North Carolina and acceptable to the Lender.  On or before the Closing Date, the County shall provide the Lender 

with a copy of the commitment of the issuer of such policy to issue such policy and, within thirty (30) days after 

the Closing Date, the County shall provide the Lender with a copy of such policy. 

Section 6.6 Insurance.  The County shall maintain, or cause to be maintained, except as hereinafter 

provided, insurance with respect to its property and business against such casualties and contingencies in 

amounts not less than is customary in similar activities and similarly situated.  Without limiting the foregoing, 

the County shall maintain, or cause to be maintained, except as hereinafter provided, the following insurance: 

(a) Insurance against loss and/or damage to the Mortgaged Property under a policy or policies 

covering such risks as are ordinarily insured against for similar property.  Such insurance (which may be builder’s 

risk insurance in whole or in part until the completion of the Project) shall be in an amount not less than the lesser 

of (i) the full replacement cost of the Mortgaged Property or (ii) the outstanding principal components of the 

Installment Payments, but any such policy may have a deductible amount of not more than $50,000.  No such 

policy of insurance shall be so written that the proceeds thereof will produce less than the minimum coverage 

required by the preceding sentence, by reason of co-insurance provisions or otherwise, without the prior written 

consent thereto by the Lender.  The term “full replacement cost” shall mean the actual replacement cost of the 

Mortgaged Property, without deduction for physical depreciation, and shall be determined once every three years 
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by an insurance consultant, in any case, selected and paid for by the County.  Each such policy shall contain a 

replacement cost endorsement. 

(b) Comprehensive general liability insurance protecting the County and the Lender as their interests 

may appear, against liability for injuries to persons and/or property, occurring on, in or about the Mortgaged 

Property, in the minimum amount of $2,000,000 liability to any one person for property damage, $2,000,000 

liability for personal injury for any one occurrence and an aggregate annual liability limit of not less than 

$2,000,000, with a deductible amount of not more than $50,000. 

(c) Workers’ compensation insurance respecting all employees of the County working at the 

Mortgaged Property in such amount as is customarily carried by like organizations engaged in like activities of 

comparable size and liability exposure; provided that the County may be self-insured with respect to all or any 

part of its liability for workers’ compensation. 

Each policy of insurance obtained pursuant to this Section shall (i) be issued by a generally recognized 

and responsible insurance company qualified under the laws of the State or the United States of America to assume 

the risks covered by such policy, (ii) name the County and the Lender as insureds or loss payees, as their respective 

interests may appear, except that policies described in paragraph (a) shall contain standard mortgagee clauses 

naming the Lender as mortgagee; and (iii) unless unavailable from the insurer, provide that such policy shall not 

be cancelled or modified in any way adverse to any insured or loss payee without at least thirty (30) days’ prior 

written notice to each insured or loss payee named therein.  The County shall have the right to receive the proceeds 

from any insurance maintained pursuant to this Section, subject, however, to the provisions of this Article VI and 

Article VIII. 

All such policies shall be deposited with the Lender, provided that in lieu of such policies there may be 

deposited with the Lender a certificate or certificates of the respective insurers or other evidence satisfactory to 

the Lender to the effect that the insurance required by this Section is in full force and effect.  Prior to the 

expiration of any such policy, the County shall furnish to the Lender evidence satisfactory to the latter that the 

policy has been renewed or replaced or is no longer required by this Contract. 

In lieu of separate policies the County may maintain or cause to be maintained blanket or umbrella 

policies or participate in group risk financing programs, risk pools, purchasing groups, captive insurance 

companies or state or federal programs if such policies or other insurance alternatives provide the same 

coverage as required by this Section with protection against each risk not reducible by claims for other risks to 

amounts less than that specified in this Section and the County deposits with the Lender a certificate or 

certificates of the respective insurers evidencing such coverage and stating, as required, the amount of coverage 

with respect to the Mortgaged Property or any part thereof. 

Section 6.7 [Reserved] 

Section 6.8 Risk of Loss.  The County shall bear all risk of loss or damage to and condemnation of the 

Project.  In the event of loss or damage to or condemnation of the Project resulting in Net Proceeds of any 

insurance policies or condemnation awards, such Net Proceeds shall be applied in accordance with the provisions 

of Section 8.2 and, if applicable, Section 8.3. 

Section 6.9 Performance by the Lender of the County’s Responsibilities.  Any performance required 

of the County or any payments other than Installment Payments required to be made by the County may, if not 

timely performed or paid, be performed or paid by the Lender, and, in that event, the Lender shall be immediately 

reimbursed by the County for such payments or other performance by the Lender with interest thereon at the 

Prime Rate. 

Section 6.10 Financial Statements.  The County shall send to the Lender (i) a copy of the County’s 

audited financial statements for each fiscal year within two hundred forty (240) days of the completion of such 

fiscal year and (ii) a copy of the County’s annual budget for each fiscal year within thirty (30) days after adoption, 

as well as any amendments to the budget that affect the appropriation for Installment Payments. 

The County shall furnish to the Lender, at such reasonable times as the Lender shall request, all other 

financial information (including, without limitation, the County’s annual budget as submitted or approved) as the 

Lender may reasonably request.  The County shall permit the Lender or its agents and representatives to inspect 

the County’s books and records and make extracts therefrom. 

The County represents and warrants to and covenants with the Lender that all financial statements which 

have been or may be delivered to the Lender reflect or will reflect fairly and accurately the County’s financial 

condition and that, except as the County may notify the Lender otherwise, there has been and will be no material 

adverse change in the County’s financial condition as reflected in the financial statements since the respective 

dates thereof. 
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Section 6.11 Leasing by County.  The County is entering into the Lease with the Board of Education.  

In addition, the County may lease any portion of the Mortgaged Property that is not subject to the Lease, and the 

Board of Education, with the written consent of the County, may sublease any portion of the Mortgaged Property 

leased to it pursuant to the Lease, subject, in either case, to all of the following conditions: 

(a) the County shall not be relieved of any of its obligations under this Contract; 

(b) the County or the Board of Education, as the case may be, shall, within thirty (30) days after the 

delivery thereof, furnish or cause to be furnished to the Trustee a true and complete copy of such lease or sublease; 

(c) no lease or sublease shall cause the portion of each Installment Payment designated as and 

comprising interest with respect to the Bonds to be includable in gross income for purposes of federal income 

taxation; and 

(d) such lease or sublease shall be subject to the provisions of this Contract and the Deed of Trust and 

subordinate to the lien of the Deed of Trust. 

Notwithstanding the foregoing provisions of this Section, the consent of the County shall not be required 

with respect to the Board of Education making the property leased by it pursuant to the Lease available for 

community use in accordance with the laws of the State 

ARTICLE VII 

TITLE; LIENS; PERSONAL PROPERTY 

Section 7.1 Title.  Title to the Mortgaged Property shall be in the County from and after the date of 

execution and delivery of this Contract so long as the County shall not be in default hereunder or this Contract 

shall not have been terminated pursuant to the provisions of Article XIII hereof, subject to the Permitted 

Encumbrances, and shall vest permanently in the County upon the payment in full of the Amount Advanced plus 

accrued interest thereon and all other payments due hereunder, free and clear of any lien or security interest of 

the Lender under this Contract.  Simultaneously with the execution and delivery of this Contract, the County shall 

deliver to the Lender the Deed of Trust in form satisfactory to the Lender.  Upon payment in full of all of the 

County’s obligations hereunder, including the Amount Advanced, interest accrued thereon and all other payments 

due hereunder, the Lender, at the County’s request, shall release and cancel the Deed of Trust. 

Section 7.2 Liens.  The County shall not, directly or indirectly, create, incur, assume or suffer to exist 

any mortgage, pledge, lien, security interest, charge, encumbrance or claim on or with respect to the Mortgaged 

Property or any interest therein (except for Permitted Encumbrances) without the prior written consent of the 

Lender.  The County shall promptly, at its own expense, take such action as may be necessary to duly discharge 

any such mortgage, pledge, lien, security interest, charge, encumbrance or claim if the same shall arise at any 

time.  The County shall reimburse the Lender for any expense incurred by it (including reasonable attorneys’ fees 

and reasonable expenses), after prior notice to the County, in order to discharge or remove any such mortgage, 

pledge, lien, security interest, charge, encumbrance or claim. 

Section 7.3 Personal Property.  The County, at any time and from time to time, in its sole discretion 

and at its own expense, may install or permit to be installed items of equipment or other personal property in or 

upon any portion of the Mortgaged Property and may remove or replace such items and property if they do not 

constitute fixtures.  All such items that constitute fixtures shall become a part of the Mortgaged Property. 

      ARTICLE VIII 

DAMAGE, DESTRUCTION AND CONDEMNATION; USE OF NET PROCEEDS 

Section 8.1 Damage, Destruction or Condemnation.  If, during the term hereof, (i) the Project or any 

portion thereof is destroyed or is damaged by fire or other casualty, (ii) title to or the temporary or permanent use 

of the Project or any portion thereof or the estate of the County, the Lender or its assignee in the Project or any 

portion thereof is taken under the power of eminent domain by any governmental authority other than the County 

or (iii) a material defect in the acquisition, construction and installation of the Project becomes apparent, then the 

County shall continue to be obligated, subject to the provisions of Section 8.3, to pay the amounts specified in 

Section 3.1 at the respective times required regardless of whether the documentation provided for in Section 5.3 

has been delivered. 

Except as otherwise provided in this Contract, if any part of the Mortgaged Property is destroyed or 

damaged by fire or other casualty, then the County will promptly cause the Mortgaged Property to be restored to 

the equivalent of its condition immediately prior to such casualty, and, if any part of the Mortgaged Property or 

its use is damaged or restricted by any exercise of the power of eminent domain, then the County will promptly 

cause the Mortgaged Property to be restored, repaired or modified in a manner satisfactory to the Lender. 
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Section 8.2 Use of Net Proceeds to Repair or Replace the Mortgaged Property.  Subject to the 

provisions of Section 8.3, the County shall cause the Net Proceeds of any insurance policies, payment bonds, 

performance bonds, condemnation awards or moneys received as a consequence of default under a Construction 

Contract or otherwise made available by reason of any occurrence described in Section 5.4 or 8.1 relating to the 

Mortgaged Property to be applied to the prompt repair, restoration, modification, improvement or replacement of 

the Mortgaged Property and shall promptly report to the Lender regarding the use of such Net Proceeds.  Any 

repair, restoration, modification, improvement or replacement of the Mortgaged Property paid for in whole or in 

part out of such Net Proceeds shall be the property of the County, subject to the Deed of Trust, and shall be 

included as part of the Mortgaged Property under this Contract. 

Section 8.3 Discharge of Obligation to Repair or Replace the Mortgaged Property.  In the event of any 

loss or damage to or condemnation of the Mortgaged Property in an amount not less than $100,000, the obligation 

of the County to repair or replace the Mortgaged Property under Section 8.1 and Section 8.2 may, at the option 

of the County, be discharged by causing the resulting Net Proceeds described in Section 8.2, together with any 

other available funds, to be applied to the prepayment of all or any part of the then outstanding principal 

components of the Installment Payments in accordance with Section 3.5(b).  If such Net Proceeds and any other 

available funds exceed the then outstanding principal components of the Installment Payments to be prepaid in 

accordance with Section 3.5(b), such excess shall be paid to or retained by the County. 

Within one hundred twenty (120) days of the occurrence of an event specified in Section 8.1, the County 

shall commence, or cause to be commenced, the repair, restoration, modification, improvement or replacement 

of the Mortgaged Property or shall elect, by notice to the Lender, to proceed under the provisions of the next 

preceding paragraph.  For purposes of this Section, “commence” shall include the retention of an engineer in 

anticipation of repair, restoration, modification, improvement or replacement of the Mortgaged Property.   

Section 8.4 Cooperation of Lender.  The Lender shall cooperate fully with the County in filing any 

proof of loss with respect to any insurance policy covering the events described in Section 8.1.  In no event shall 

the Lender or the County voluntarily settle, or consent to the settlement of, any proceeding arising out of any 

insurance claim with respect to the Mortgaged Property without the written consent of the other. 

ARTICLE IX 

REPRESENTATIONS OF THE COUNTY AND LENDER 

Section 9.1 Representations, Covenants and Warranties of the County.  The County represents, 

covenants and warrants to the Lender as follows: 

(a) The County is a body politic and corporate and a political subdivision of the State organized and 

existing under the Constitution and laws of the State. 

(b) The Constitution and laws of the State authorize the County to (i) execute and deliver this Contract 

and the Deed of Trust, (ii) enter into the transactions contemplated hereby and thereby and (iii) carry out its 

obligations hereunder or thereunder. 

(c) The County has duly authorized the execution and delivery of this Contract and the Deed of Trust 

in accordance with the Constitution and laws of the State. 

(d) Neither the execution and delivery of this Contract or the Deed of Trust, nor the fulfillment of or 

compliance with the terms and conditions hereof or thereof, nor the consummation of the transactions 

contemplated hereby or thereby, conflicts with or results in a breach of the terms, conditions or provisions or any 

charter provision or restriction or any agreement or instrument to which the County is now a party or by which 

the County is bound, or constitutes a default under any of the foregoing. 

(e) Other than building permits or other procedural requirements which are a prerequisite to the 

construction of the Project, no approval or consent is required from any governmental authority with respect to 

the entering into or performance by the County of this Contract, the Deed of Trust or any other documents related 

hereto or thereto and the transactions contemplated hereby and thereby, or if such approval is required, it has been 

duly obtained. 

(f) There is no action, suit, proceeding or investigation at law or in equity before or by any court, 

public board or body pending or threatened against or affecting the County challenging the validity or 

enforceability of this Contract, the Deed of Trust or any other documents relating hereto or thereto and the 

performance of the County’s obligations hereunder and thereunder. 

(g) The Project is essential for improving the facilities of the County in order to serve better the 

citizens of the County and the Project will permit the County to carry out public functions that it is authorized by 

law to perform. 
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(h) The County Manager or the Finance Director of the County shall include the Installment Payments 

and reasonably estimated Additional Payments coming due in each fiscal year in the corresponding annual budget 

request and exercise due diligence to have the Board of Commissioners include funds for the payment thereof in 

the corresponding final budget of the County.  Any deletion of such funds from the County’s final budget shall 

be made only pursuant to an express resolution of the Board of Commissioners which explains the reason for such 

action.  Subject to applicable law, the actions required of the County and its officers and of the Board of 

Commissioners pursuant to this paragraph shall be deemed to be and shall be construed to impose ministerial 

duties and it shall be the duty of each and every public official of the County to take such action and do such 

things as are required by law in the performance of the official duty of such official to enable the County to carry 

out and perform the actions required pursuant to this paragraph and its other agreements in this Contract.  Nothing 

contained in this paragraph obligates the County to appropriate the moneys so budgeted or is to be construed to 

conflict with the provisions of Article XV. 

If within fifteen (15) days after the beginning of any fiscal year the County has not appropriated funds for 

the payment of the Installment Payments and reasonably estimated Additional Payments coming due in such 

fiscal year in the annual budget for such fiscal year or if at any time the County amends an annual budget to 

reduce such funds, then the County shall send a notice to such effect to the Lender and to the Local Government 

Commission of North Carolina to the attention of its Secretary at 3200 Atlantic Avenue, Raleigh, North Carolina 

27604. 

(i) There has not been any material change in the County’s financial condition since the date of the 

last annual financial statement of the County provided to the Lender. 

(j) The County acknowledges that the Lender has not acted as a financial advisor to the County with 

respect to this Contract.  The County has not relied on the Lender for any financial advice. 

Section 9.2 Representations, Covenants and Warranties of the Lender.  The Lender represents, 

covenants and warrants to the County as follows: 

(a) The Lender is a corporation duly organized, existing and in good standing under and by virtue of 

the laws of North Carolina and has the power and authority to enter into this Contract. 

(b) Neither the execution and delivery of this Contract nor the fulfillment of or compliance with the 

terms and conditions hereof or thereof, nor the consummation of the transactions contemplated hereby or thereby, 

conflicts with or results in a breach of the terms, conditions or provisions of the organizational documents of the 

Lender or any restriction or any agreement or instrument to which the Lender is now a party or by which the 

Lender is bound. 

ARTICLE X 

TAX COVENANTS 

Section 10.1 Tax Covenants.  The County covenants that, to the extent permitted by law, it will not take 

any action, or fail to take any action, if any such action or failure to take action would adversely affect the 

exclusion from gross income for federal income tax purposes of the interest components of the Installment 

Payments under Section 103 of the Code.  The County will not directly or indirectly use or permit the use of the 

Amount Advanced or any other funds of the County, or take or omit to take any other action, that would cause 

the obligation of the County to make Installment Payments created by this Contract to be an “arbitrage bond” 

within the meaning of Section 148(a) of the Code.  To that end, the County has executed the Tax Certificate, 

dated as of the Closing Date (the “Tax Certificate”), and will comply with all requirements of Section 148 of the 

Code to the extent applicable.  The County further covenants that this Contract is not a “private activity bond” as 

defined in Section 141 of the Code. 

The County will maintain books on which will be recorded (i) the Lender or (ii) any assignee of the 

Installment Payments due under this Contract as the registered owner of the Installment Payments. 

Without limiting the generality of the foregoing, the County agrees that there shall be paid from time to 

time all amounts required to be rebated to the United States of America pursuant to Section 148(f) of the Code 

and any temporary, proposed or final Treasury Regulations as may be applicable to the obligation of the County 

to make Installment Payments created by this Contract from time to time.  This covenant shall survive the 

termination of this Contract. 

Notwithstanding any provision of this Article, if the County shall provide to the Lender an opinion of 

nationally recognized bond counsel to the effect that any action required under this Section or the Tax Certificate 

is no longer required, or to the effect that some further action is required, to maintain the exclusion from gross 

income of the interest components of the Installment Payments pursuant to Section 103 of the Code, the County 

and the Lender may rely conclusively on such opinion in complying with the provisions of this Article. 
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ARTICLE XI 

INDEMNIFICATION 

13.1 Section 11.1 Indemnification.  To the fullest extent permitted by law and subject to the 

provisions of Section 160A-20 of the North Carolina General Statutes, as amended, the County hereby agrees to 

indemnify, protect and save the Local Government Commission of North Carolina, the Lender and the Deed of 

Trust Trustee and their respective officers, employees, directors, members and agents (collectively the 

“Indemnitees”) harmless from all liabilities, obligations, losses, claims, damages, actions, suits, proceedings, 

costs and expenses, including reasonable attorneys’ fees, that (i) arise in tort, in contract, under 42 U.S. Code 

§1983 or under the public bidding laws of the State or (ii) arise out of, are connected with, or result, directly or 

indirectly, from the Project or any portion thereof, including, without limitation, the manufacture, selection, 

acquisition, delivery, possession, condition, construction, improvement, environmental or other condition, lease, 

use, operation or return of the Project or any portion thereof, or the transactions contemplated by this Contract; 

provided, however, that the right to indemnification shall not apply to losses arising from (i) any action taken by 

any other Indemnitee and (ii) the exercise of the right of the County not to appropriate moneys for the payment 

of Installment Payments.  The indemnification arising under this Article shall continue in full force and effect 

notwithstanding the payment in full of all obligations under this Contract, subject only to the remedies allowable 

under Section 160A-20 of the North Carolina General Statutes, as amended. 

    ARTICLE XII 

DISCLAIMER OF WARRANTIES 

Section 12.1 No Representations by the Lender.  The County acknowledges and agrees that it has 

selected or will select the Mortgaged Property and the components of the Project, the vendors of any equipment 

acquired and the engineers and contractors for the acquisition, construction and installation of the Project based 

on its own judgment and disclaims any reliance on any statements or representations by the Lender with respect 

thereto. 

Section 12.2 Disclaimer by the Lender.  THE LENDER MAKES NO WARRANTIES OR 

REPRESENTATIONS, EXPRESS OR IMPLIED, AS TO THE CONDITION, MERCHANTABILITY OR 

FITNESS FOR A PARTICULAR PURPOSE OF THE PROJECT OR ANY OTHER REPRESENTATION OR 

WARRANTY WITH RESPECT TO THE PROJECT. 

      ARTICLE XIII 

DEFAULT AND REMEDIES 

Section 13.1 Definition of Event of Default.  The County shall be deemed to be in default under this 

Contract upon the happening of any of the following events of default (each, an “Event of Default”): 

(a) The County fails to make any Installment Payment or pay any other amount hereunder when due. 

(b) (i) The County fails to budget and appropriate moneys sufficient to pay all Installment Payments 

and the reasonably estimated Additional Payments coming due in any fiscal year of the County; or (ii) the County 

deletes from its duly adopted budget any appropriation for the purposes specified in clause (i) above. 

(c) The County fails to perform or observe any term, condition or covenant of this Contract on its part 

to be observed or performed, other than as referred to in subparagraph (a) or (b) above, or of the Deed of Trust 

on its part to be observed or performed, or breaches any warranty by the County herein contained, other than as 

referred to in subparagraph (e) of this Section, for a period of thirty (30) days after written notice specifying such 

failure or breach and requesting that it be remedied has been given to the County by the Lender; provided, 

however, that if such failure or breach cannot with due diligence be cured within such thirty (30)-day period and 

the County has promptly commenced and diligently worked to cure such failure or breach within such thirty (30)-

day period, the County will have an additional period of ninety (90) days to cure such failure or breach and, 

further, that if such failure or breach cannot with due diligence be cured within such ninety (90)-day period and 

the County has diligently continued to work to cure such failure or breach within such ninety (90)-day period, 

then, upon consultation with the Lender as to such matter, the County will have an additional reasonable period 

of time to cure such failure or breach as long as the County diligently continues to work to cure such failure or 

breach. 

(d) Any bankruptcy, insolvency or reorganization proceedings or similar litigation is instituted by the 

County, or a receiver, custodian or similar officer is appointed for the County or any of its property, and such 

proceedings or appointments are not vacated or fully stayed within ninety (90) days after the institution or 

occurrence thereof. 
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(e) Any warranty, representation or statement made by the County in this Contract, the Deed of Trust 

or any other document executed or delivered in connection herewith or therewith is found to be incorrect or 

misleading in any material respect on the date made. 

(f) An attachment, levy or execution of a security interest or lien is levied on or against any portion 

of the Mortgaged Property. 

The County shall provide notice to the Lender within five Business Days of any Event of Default or any 

event with which the passage of time or giving of notice would constitute an Event of Default hereunder. 

Section 13.2 Remedies on Default.  From and after an Event of Default, the principal components of the 

Installment Payments will continue to be payable as shown in the Payment Schedule, but the Interest Rate will be 

the Default Rate.  Additionally, on the occurrence of any Event of Default, the Lender may exercise any one or 

more of the following remedies as the Lender, in its sole discretion, shall elect: 

(a) Declare the entire outstanding principal components of the Installment Payments plus the interest 

component of the next due Installment Payment accrued to the date of such declaration to be immediately due 

and payable without notice to or demand on the County. 

(b) Proceed by appropriate court action to enforce performance by the County of the applicable 

covenants of this Contract or to recover for the breach thereof (other than a failure to pay Installment Payments 

or any other payment hereunder). 

(c) Subject to the provisions of Article XV, exercise all the rights and remedies of a secured party or 

creditor under the general laws of the State with respect to the enforcement of the security interest granted under 

the Deed of Trust including, without limitation, to the extent permitted by law, reenter and take possession of the 

Mortgaged Property without any court order or other process of law and without liability for entering the premises 

and sell, lease, sublease or make other disposition of the same in a commercially reasonable manner for the 

account of the County, and apply the proceeds of any such sale, lease, sublease or other disposition, after 

deducting all costs and expenses, including court costs and attorneys’ fees, incurred with the recovery, repair, 

storage, sale, lease, sublease or other disposition of the Mortgaged Property, toward the obligations due under 

this Contract and, thereafter, pay any remaining proceeds to the County. 

(d) Enforce its security interest or direct the Deed of Trust Trustee to institute foreclosure proceedings 

under the Deed of Trust and sell the Mortgaged Property. 

NOTWITHSTANDING ANY OTHER PROVISIONS IN THIS CONTRACT, IT IS THE INTENT OF 

THE PARTIES HERETO TO COMPLY WITH SECTION 160A-20 OF THE GENERAL STATUTES OF 

NORTH CAROLINA, AS AMENDED.  NO DEFICIENCY JUDGMENT MAY BE ENTERED AGAINST THE 

COUNTY IN FAVOR OF THE LENDER IN VIOLATION OF SECTION 160A-20 OF THE GENERAL 

STATUTES OF NORTH CAROLINA, AS AMENDED, INCLUDING, WITHOUT LIMITATION, ANY 

DEFICIENCY JUDGMENT FOR AMOUNTS THAT MAY BE OWED UNDER THIS CONTRACT WHEN 

THE SALE OF ALL OR ANY PORTION OF THE MORTGAGED PROPERTY IS INSUFFICIENT TO 

PRODUCE ENOUGH MONEY TO PAY IN FULL ALL OUTSTANDING OBLIGATIONS UNDER THIS 

CONTRACT. 

Section 13.3 Further Remedies.  Subject to the provisions of Article XV, this Contract shall remain in 

full force and effect and the County shall be and remain liable for the full performance of all its obligations under 

this Contract.  All remedies of the Lender are cumulative and may be exercised concurrently or separately.  The 

exercise of any one remedy shall not be deemed an election of such remedy or preclude the exercise of any other 

remedy. 

ARTICLE XIV 

ASSIGNMENT 

Section 14.1 Assignment by the County.  Except as provided in the Deed of Trust, the County will not 

sell, assign, lease, sublease, pledge or otherwise encumber or suffer a lien or encumbrance on or against any 

interest in this Contract or the Mortgaged Property (except for the Permitted Encumbrances) without the prior 

written consent of the Lender. 

Section 14.2 Assignment by the Lender.  The Lender may, at any time and from time to time, assign to 

any bank, insurance company or similar financial institution or to any other entity approved by the Local 

Government Commission of North Carolina, or to a trust created to hold a pool of such obligations, all or any part 

of its interest in the Mortgaged Property or this Contract, including, without limitation, the Lender’s rights to 

receive the Installment Payments and any Additional Payments due and to become due hereunder.  Reassignment 

by any assignee may also only be to a bank, insurance company or similar financial institution or to any other 
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entity approved by the Local Government Commission of North Carolina.  The County agrees that this Contract 

may become part of a pool of obligations at the Lender’s or its assignee’s option.  The Lender or its assignees 

may assign or reassign either the entire pool or any partial interest herein.  Notwithstanding the foregoing, no 

assignment or reassignment of the Lender’s interest in the Mortgaged Property or this Contract shall be effective 

unless and until the County shall receive a duplicate original counterpart of the document by which such 

assignment or reassignment is made disclosing the name and address of each assignee.  The County covenants 

and agrees with the Lender and each subsequent assignee of the Lender to maintain for the full term of this 

Contract a written record of each such assignment or reassignment.  The County hereby appoints the Lender as 

its agent for the purpose of maintaining any written record in connection with an assignment under this Section, 

and the Lender hereby accepts such appointment.  The County agrees to execute any document reasonably 

required by the Lender in connection with any assignment.  Notwithstanding any assignment by the Lender of its 

interest in this Contract, the County shall not be obligated to provide any financial or other information to any 

assignee of the Lender except as set forth in Section 6.10. 

After the giving of notice described above to the County, the County shall thereafter make all payments 

in accordance with the notice to the assignee named therein and shall, if so requested, acknowledge such 

assignment in writing, but such acknowledgement shall in no way be deemed to make the assignment effective. 

The Lender covenants that any disclosure document circulated by it or an assignee in connection with the 

sale of the Lender’s rights in this Contract will contain a statement to the effect that the County has not reviewed 

and is not responsible for the disclosure document.  The Lender covenants to defend, indemnify and hold harmless 

the County and its officers, employees and agents against any and all losses, claims, damages or liabilities, joint 

or several, including fees and expenses incurred in connection therewith, to which such indemnified party may 

become subject on account of any statement included in a disclosure document, or failure to include a statement 

in a disclosure document, unless the County shall have expressly approved the use of such disclosure document. 

ARTICLE XV 

LIMITED OBLIGATION OF THE COUNTY 

Section 15.1 Limited Obligation of the County.  NO PROVISION OF THIS CONTRACT SHALL BE 

CONSTRUED OR INTERPRETED AS CREATING A PLEDGE OF THE FAITH AND CREDIT OF THE 

COUNTY WITHIN THE MEANING OF ANY CONSTITUTIONAL DEBT LIMITATION.  NO PROVISION 

OF THIS CONTRACT SHALL BE CONSTRUED OR INTERPRETED AS CREATING A DELEGATION 

OF GOVERNMENTAL POWERS NOR AS A DONATION BY OR A LENDING OF THE CREDIT OF THE 

COUNTY WITHIN THE MEANING OF THE CONSTITUTION OF THE STATE.  THIS CONTRACT 

SHALL NOT DIRECTLY OR INDIRECTLY OR CONTINGENTLY OBLIGATE THE COUNTY TO MAKE 

ANY PAYMENTS BEYOND THOSE APPROPRIATED IN THE SOLE DISCRETION OF THE COUNTY 

FOR ANY FISCAL YEAR IN WHICH THIS CONTRACT IS IN EFFECT; PROVIDED, HOWEVER, THAT 

ANY FAILURE OR REFUSAL BY THE COUNTY TO APPROPRIATE FUNDS WHICH RESULTS IN 

THE FAILURE BY THE COUNTY TO MAKE ANY PAYMENT COMING DUE UNDER THIS 

CONTRACT WILL IN NO WAY OBVIATE THE OCCURRENCE OF THE EVENT OF DEFAULT 

RESULTING FROM SUCH NONPAYMENT.  NO DEFICIENCY JUDGMENT MAY BE RENDERED 

AGAINST THE COUNTY IN ANY ACTION FOR BREACH OF A CONTRACTUAL OBLIGATION 

UNDER THIS CONTRACT, AND THE TAXING POWER OF THE COUNTY IS NOT AND MAY NOT BE 

PLEDGED DIRECTLY OR INDIRECTLY OR CONTINGENTLY TO SECURE ANY MONEYS DUE 

UNDER THIS CONTRACT.  NO PROVISION OF THIS CONTRACT SHALL BE CONSTRUED TO 

PLEDGE OR TO CREATE A LIEN ON ANY CLASS OR SOURCE OF THE COUNTY’S MONEYS, NOR 

SHALL ANY PROVISION OF THIS CONTRACT RESTRICT THE FUTURE ISSUANCE OF ANY OF THE 

COUNTY’S BONDS OR OBLIGATIONS PAYABLE FROM ANY CLASS OR SOURCE OF THE 

COUNTY’S MONEYS.  TO THE EXTENT OF ANY CONFLICT BETWEEN THIS ARTICLE AND ANY 

OTHER PROVISION OF THIS CONTRACT, THIS ARTICLE SHALL TAKE PRIORITY. 

ARTICLE XVI 

MISCELLANEOUS 

Section 16.1 Waiver.  No covenant or condition of this Contract can be waived except by the written 

consent of the Lender.  Any failure of the Lender to require strict performance by the County or any waiver by 

the Lender of any terms, covenants or contracts in this Contract shall not be construed as a waiver of any other 

breach of the same or any other term, covenant or contract in this Contract. 

Section 16.2 Severability.  If any portion of this Contract is determined to be invalid under any 

applicable law, such provision shall be deemed void and the remainder of this Contract shall continue in full force 

and effect. 
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Section 16.3 Governing Law.  This Contract shall be construed and governed in accordance with the 

laws of the State. 

Section 16.4 Notices.  Except as provided otherwise in this Contract, any and all notices, requests, 

demands and other communications given under or in connection with this Contract are effective only if in writing 

and either personally delivered or mailed by registered or certified mail, postage prepaid, return receipt requested, 

addressed as follows: 

If to the County: 

County of Columbus, North Carolina 

111 Washington Street 

Whiteville, North Carolina 28472  

Attention:  Finance Director 

If to the Lender: 

[Bank] 

___________ 

___________ 

Attention:  __________ 

The County and the Lender may, by written notice to the other, designate any further or different addresses 

to which subsequent notices, requests, demands and other communications shall be sent. 

 Section 16.5 Section Headings.  All section headings contained in this Contract are for convenience of 

reference only and are not intended to define or limit the scope of any provision of this Contract. 

Section 16.6 Entire Contract.  This Contract, together with the schedules and exhibits hereto, constitutes 

the entire agreement between the parties and this Contract shall not be modified, amended, altered or changed 

except as the County and the Lender may subsequently agree in writing. 

Section 16.7 Binding Effect.  Subject to the specific provisions of this Contract, this Contract is binding 

on and inures to the benefit of the parties and their respective successors and assigns (including expressly any 

successor of the Lender). 

Section 16.8 Time.  Time is of the essence of this Contract and each and all of its provisions. 

Section 16.9 If Payment or Performance Date Not a Business Day.  If the date for making payment, or 

the last date for performance of any act or the exercising of any right, as provided in this Contract, is not a Business 

Day, such payment may be made or act performed or right exercised on the next succeeding Business Day, with 

the same force and effect as if done on the nominal date provided in this Contract, and no interest shall accrue for 

the period after such nominal date. 

Section 16.10 Covenants of County not Covenants of Officials Individually.  No covenant, stipulation, 

obligation or agreement contained in this Contract shall be deemed to be a covenant, stipulation, obligation or 

agreement of any present or future member, agent or employee of the Board of Commissioners or the County in 

his individual capacity, and neither the members of the Board of Commissioners nor any other officer of the 

Board of Commissioners or the County shall be subject to any personal liability or accountability by reason of 

the execution and delivery of this Contract.  No member of the Board of Commissioners or any agent or employee 

of the County shall incur any personal liability in acting or proceeding or in not acting or not proceeding, in good 

faith, reasonably and in accordance with the terms of this Contract. 

Section 16.11 Execution in Counterparts.  This Contract may be executed in any number of counterparts, 

each of which shall be an original and all of which shall constitute but one and the same instrument. 

Section 16.12 Term Sheet.  The terms of this Contract shall supersede the terms of the term sheet from 

the Lender to the County dated December __, 2021, including any amendments thereto.  To the extent of any 

conflict between this Contract and such term sheet, this Contract will take priority. 

Section 16.13 E-Verify Covenant.  The Lender understands that (1) “E-Verify” is a federal program 

operated by the United States Department of Homeland Security and other federal agencies, or any successor or 

equivalent program used to verify the work authorization of newly hired employees pursuant to federal law and 

(2) Article 2 of Chapter 64 of the General Statutes of North Carolina, as amended (the “E-Verify Statute”), 

requires employers (as defined in the E-Verify Statute) to verify the work authorization of an employee (as defined 

in the E-Verify Statute) hired to work in the United States through E-Verify.  The Lender and the Lender’s 

subcontractors under this Contract shall comply with the requirements of the E-Verify Statute.    
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Section 16.14 Companies that Boycott Israel Act Certification.  The Lender hereby certifies that it is not 

on any list created and maintained by the North Carolina Department of State Treasurer pursuant to the 

Divestment from Companies that Boycott Israel Act, Article 6G, as amended, of Chapter 147 of the General 

Statutes of North Carolina. 

Section 16.15 Role of Lender.  The Lender and its representatives are not registered municipal advisors and do 

not provide advice to municipal entities or obligated persons with respect to municipal financial products or the 

issuance of municipal securities (including regarding the structure, timing, terms and similar matters concerning 

municipal financial products or municipal securities issuances) or engage in the solicitation of municipal entities 

or obligated persons for the provision by non-affiliated persons of municipal advisory services and/or investment 

advisory services.  With respect to the this Contract, the Deed of Trust or any documents or instruments related 

thereto (the “Related Documents”) and any other information, materials or communications provided by the 

Lender: (a) the Lender and its representatives are not recommending an action to any municipal entity or obligated 

person; (b) the Lender and its representatives are not acting as an advisor to any municipal entity or obligated 

person and do not owe a fiduciary duty pursuant to Section 15B of the Securities Exchange Act of 1934 to any 

municipal entity or obligated person with respect to the Related Documents or information, materials or 

communications; (c) the Lender and its representatives are acting for their own interests; and (d) the Issuer has 

been informed that the County and the LGC should discuss this Agreement, or the Related Documents, and any 

such other information, materials or communications with any and all internal and external advisors and experts 

that the Issuer and the LGC, respectively, deem appropriate before acting on this Contract, any Related Document 

or any such other information, materials or communications. 

IN WITNESS WHEREOF, the parties hereto have caused this Contract to be executed by their duly 

authorized officers as of the day and year first above written. 

COUNTY OF COLUMBUS, NORTH CAROLINA 

[SEAL] By: ____________________________________ 

Chair of the Board of Commissioners 

ATTEST: 

_____________________________ 

Clerk to the Board of Commissioners 

 

 

 

[Signatures Continued on the Following Page] 

[Counterpart Signature Page to the Installment Financing Contract 

between [Bank] and the County of Columbus, North Carolina] 

[BANK], as Bank 

By:   

Name:    

Title:    

  

[Signatures Continued on the Following Page] 

 

[Counterpart Signature Page to the Installment Financing Contract 

between [Bank] and the County of Columbus, North Carolina] 

 

THIS CONTRACT HAS BEEN APPROVED UNDER 

THE PROVISIONS OF SECTION 159-152 OF THE 

GENERAL STATUTES OF NORTH CAROLINA, AS AMENDED 

 

By: ___________________________________ 

Sharon Edmundson 

Secretary of the Local Government Commission of North 

Carolina 

 

PAYMENT SCHEDULE 

 

Installment Principal Interest Total Installment 
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Payment Date Component Component Payment 

    

    

    

    

    

Total    

 

Unless otherwise instructed by the Lender, the County shall wire funds to: 

Bank Name: [Bank] 

ABA#: _______ 

Acct Name: ________ 

Acct #: ________ 

Attn: ________ 

Ref. Name: Columbus County, NC 

EXHIBIT A 

DESCRIPTION OF THE PROJECT 

The Project consists of renovating, expanding, equipping and improving an existing school facility known 

as Tabor City School. 

EXHIBIT B 

DESCRIPTION OF THE MORTGAGED PROPERTY 

The Mortgaged Property consists of a tracts or parcels of land described as follows: 

[to be inserted] 

 

MOTION: 

Commissioner McDowell made a motion to approve the Interim Financing for the Tabor City School 

Project, seconded by Commissioner Smith. The motion unanimously passed. 

 

Agenda Item #14: DISCUSSION – KATE B. REYNOLDS GRANT: 

Cynthia Wiford with Addiction Consultant Training, Inc. addressed the Board concerning the Kate B. 

Reynolds Grant. 

Columbus County, NC Opioid and Other Substance Use 

Needs Assessment and Strategic Planning Process 

December 6, 2021 

 

What: Kate B Reynolds funded a substance use needs assessment for Columbus County which will 

result in a strategic plan to improve the substance use services; prevention, intervention, access to 

treatment and treatment services available to Columbus County Residents. Grant awarded for 

$259,922 to pay for needs assessment process and technical assistance to implement the strategic 

plan.  

 

When: Grant is funded for 3 years starting October 2021-September 2024.  

 

Who: Columbus County has contracted with ACT Associates, LLC to work under the auspices of 

Columbus Regional Health Care System to conduct the Needs Assessment Process.  

 

Primary Contact Columbus Regional Healthcare: Lauren Cole  
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Primary Contact ACT Associates, LLC: Cynthia “Syd” Wiford  

 

Steps in the Process:  

 

A. Connect with all stakeholders via Key Interviews and/or Focus Groups throughout the 

County; County Commissioners, Healthcare, Law Enforcement and Judicial System, 

Social Services, County Services i.e., Public Health Social Services, Child Welfare, 

EMS, current MH/SUD Providers/LME/MCO, Healthy Opportunities, local church 

communities, Native American, African American communities, recovering 

Community and Family members.  

a. Develop an online survey instrument that can be accessible by anyone in the 

county and advertise its purpose and location  

b. Conduct qualitative analysis on all informant processes to gather trends, 

concerns, commonalties  

B. Gather current relevant data and stats specific to Columbus County regarding opioid, 

drug, alcohol issues and statistics  

C.  Create a resource list of all available prevention, intervention and treatment services 

being offered in the County  

D.  Identify the gaps in the continuum of care, intervention points and potential services 

that could be accessed or created within the County to create a seamless responsive 

service system  

E.  Construct report and strategic plant that could be implemented within the next 2-5 

years to impact the problem areas including the use of the Opioid Settlement Funds to 

impact the issues the County is currently experiencing.  

F.  Meet with Leaders and provide technical assistance to operationalize the plan.  

 

Timeline for the process:  

December 2021-Key Informant Interviews  

January 2022- February 2022- County wide Focus Groups  

March 2022- Data gathering specific to Columbus County  

April 2022-Report writing, sharing of draft significant findings and recommendations for 

strategic plan  

May 2022- Final Report presented to Columbus County Commissioners and Kate B. 

Reynolds  

Foundation  

June 2022-September 2024- Provide Technical Assistance to implement Strategic Plan 

 

Agenda Item #15: LEGAL – CONTRACT WITH N-FOCUS, INC.: 
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 Gary Lanier, EDC/Planning Director, requested Board approval of Contract with N-Focus Inc., 

previously approved in the Budget, for Services Provided by Mr. John Ganus, Senior Code 

Administrator/Housing Inspector. 
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MOTION: 
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 Commissioner McDowell made a motion to approve the contract with N-Focus, seconded by 

Commissioner Smith. The motion unanimously passed. 

 

Agenda Item #16: SOCIAL SERVICES – MONTHLY ADMINISTRATIVE UPDATE: 

 

 Algernon McKenzie, Director, delivered the monthly update. 

 

Monthly Administrative Update 

For November 2021 

December 6, 2021 Meeting 
 

On November 4, 2021, I participated on the North Carolina Director’s Association zoom meeting.  We 

were informed that Medicaid expansion was being considered as part of the state budget, which has not 

been completed.  If Medicaid expansion is passed it will increase the number of individuals who are 

eligible for Medicaid and increase the workload on the local DSS agencies across the state.  We also 

discussed the auto-payments for the Low Income Energy Assistance Program. (LIEAP) are on hold 

until funding can be identified due to not having a state budget.  During our meeting there was a 

discussion about the new division that DHHS has formed. It will be called The Division of Child and 

Family Well Being, which will be addressing food insecurities.  

 

During the month of November, the Division of Child Development and Early Education informed 

counties that the state spending level for day care funding is at 86%, which is low.  They encouraged 

counties to continue working our waiting list.  This is related to the Covid-19 Pandemic effect on many 

people not working, attending school, or not having a need for day care assistance. 

 

Our agency is now in its energy assistance season.  We are currently taking applications for heating 

assistance with our Crisis Intervention Program (CIP).  During the month of December, we will begin 

taking applications for the Low Income Energy Assistance Program for those individuals 60 or older.  

We are also supposed to start the new water assistance program December 1, 2021.  The state is still 

working out the details of this program.   

 

On November 16, 2021, we had a conference call with our child welfare consultant.  During our call 

she reviewed our child welfare data, reviewed some new policy changes, and discussed our Continuous 

Quality Improvement Plan.  We are continuing to make progress.  Staff continue to work on 

completing their mandated child welfare trainings. 

 

During the month of November, I participated on five webinars and zoom meeting. 

 

The replacement of the carpet in our building is ongoing.  The crew has now began working on the 

hallways. 

 

Our agency continues to be open to the public with some restrictions and safety protocols in place to 

keep staff and the public safe.  Although the mask mandate had been released some staff continue to 

wear their mask when interacting with the public.  We continue to offer in person, online, and drop off 

options for applying for services. 

 

Lastly, our building is sanitized and cleaned throughout the day. 
 

HUMAN SERVICES BOARD REPORT 

Melinda H. Lane, Program Manager 

Vacancies/Updates/News for November 2021 

 

Intake/Investigation/Assessment: 

 The Intake/Investigation/Assessment Unit now has one vacancy due to a worker leaving the agency.  

This Unit continues to make mandated contacts to provide needed services to families and children while 

continuing to utilize precautions due to COVID-19.  This Unit continues to be very busy with referrals 

involving substance abuse, domestic violence, and mental health issues, among other things.  The Regional 

Child Welfare Consultant (RCWC) continues to make monthly contacts to review agency data, policy updates, 

and casework.  Another record review was completed in November and she reviews the progress on our 

Continuous Quality Improvement (CQI) Plan each month – it is progressing well.  This Unit continues to work 

on the areas that need improvement through trainings, technical assistance from the RCWC, and increased 

supervision. 
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In-Home Services: 

 The In-Home Services Unit continues to be fully staffed.  This Unit continues to make mandated 

contacts to provide needed services to families and children while continuing to utilize precautions due to 

COVID-19.  Total contacts continue to increase indicating more intensive involvement with current caseloads.  

The Regional Child Welfare Consultant (RCWC) continues to make monthly contacts to review agency data, 

policy updates, and casework.  Another record review was completed in November and she reviews the 

progress on our Continuous Quality Improvement (CQI) Plan each month – it is progressing well.  This Unit 

continues to work on the areas that need improvement through trainings, technical assistance from the RCWC, 

and increased supervision. 

 

Foster Care/Permanency Planning: 

 The Foster Care Unit continues to be fully staffed.  This Unit continues to make mandated contacts to 

provide needed services to families and children while continuing to utilize precautions due to COVID-19.  This 

Unit is continuing to make more and more in-person contacts with children and families due to allowances by 

DHHS.  This Unit continues to break county records for the largest amount of children in custody.  Drug abuse, 

sexual abuse, and severe neglect appear to be the biggest contributing factors, along with a lack of family 

support.  The Regional Child Welfare Consultant (RCWC) continues to make monthly contacts to review 

agency data, policy updates, and casework.  Another record review was completed in November and she 

reviews the progress on our Continuous Quality Improvement (CQI) Plan each month – it is progressing well.  

This Unit continues to work on the areas that need improvement through trainings, technical assistance from the 

RCWC, and increased supervision. 

 

Transitional Unit: 

 The Transitional unit continues to be fully staffed.  Staff are working caseloads while assisting the other 

Child Welfare Units as needed, particularly in the areas of courtesy requests from other counties and assisting 

with supervising visits and transporting children in custody.  This Unit continues to make mandated contacts to 

provide needed services to families and children while continuing to utilize precautions due to COVID-19.  

Foster Home Licensing continues to work on completing more licensures to help increase the number of foster 

home available for the increasing amount of foster children.  The Regional Child Welfare Consultant (RCWC) 

continues to make monthly contacts to review agency data, policy updates, and casework.     

 

Adult Services:   

 The Adult Services Unit continues to have one Social Worker vacancy which has been re-advertised due 

to a lack of qualified applicants.  The reclassified position is currently being advertised to assist with the 

increasing caseloads of current staff.  The new Supervisor is currently working through required trainings that 

will assist her with her new position.  This Unit continues to make mandated contacts to provide needed 

services to the elderly and disabled while utilizing precautions due to COVID-19.  This Unit continues to be 

busy in its day-to-day activities of contacts with the elderly and disabled and resource agencies.  This can be a 

difficult population to work with at times because of their various needs, the lack of resources, and the adult’s 

right to self-determination. 

 

Work First Employment: 
 This Unit continues to be fully staffed.  The agency is now open for in-person applications.  However, 

telephone interviews for Work First applications, recertification’s, short-term services and benefits continue to 

be allowed.  Certain necessary application documentation can be mailed to individuals that wish to apply and 

when received back the worker can conduct telephone interviews to complete that application.  Some 

application information is also being provided for pick-up in the foyer area of the agency.  Workers are 

encouraged to make telephone contacts with clients at least every two weeks to offer support and resources to 

clients. 

 

Child Day Care: 

 The Child Day Care Unit continues to have one vacancy due to the promotion of a worker to a 

supervisor’s position in another area.  The Supervisor and staff continue to work the over and under payment 

report to ensure proper payment is being made to county daycare providers.  The agency is now open for in-

office visits by clients.  Day Care services are continuing to be provided and the state is working with county 

agencies and day cares to help them stay open as much as possible while providing a safe environment for 

children.  DSS staff continue to work with families to ensure their services stay in place while limiting contact 

to the telephone as much as possible.  This Unit is continuing to work on its waiting list to determine the 

continued need for services.  Hopefully this will give the Unit a better idea of where the need is and decrease 

the waiting list.   

  

Program Integrity: 
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 Program Integrity continues to be fully staffed.  Office visits are limited and telephone contact is 

encouraged, but office visits are possible.  Repayment agreements are being relaxed to help clients during this 

time.  Staff are working to clean up a backlog, establishing cases and repayment agreements. 

 

Energy Assistance  
The Crisis Intervention Program (CIP) continues to be busy.  Applications are available on EPASS where 

applicants can complete and submit applications on-line, but continue to be available in our lobby for pick up 

and completion.  One in-house staff person is currently processing applications.  Two new temporary staff 

began working with Energy November 15.  However, the following week one of those staff did not return to 

work.  Staffing agencies continue to have problems finding willing and able staff to assist.  This is the first time 

this has ever happened.  Applications are increasing as we assist with heating.  Duke Energy Progress extended 

its moratorium, which is in place to help prevent some customers from being disconnected no matter what their 

bill grows to.  This also affects the amount of approvals for electricity since having a final notice is a 

requirement of the Crisis Intervention Program.  Low Income Energy Assistance will again automatically 

approve applicants that received assistance from the LIEAP program in December 2020.  Letters were mailed 

out to those persons notifying them of their automatic approval and encouraging them to contact the local DSS 

if any changes to their situation has occurred.  All other households with a person 60 and older can apply for 

LIEAP beginning December 1. 

 

Low Income Household Water Assistance Program (LIHWAP) 

LIHWAP will begin December 1 for all counties.  This program is a federally funded program that will provide 

emergency assistance to low-income households to prevent disconnection or provide assistance with the 

reconnection of drinking and wastewater services.  It will be based on a priority list:  Group 1 will consist of 

households that have had water services disconnected.  Group 2 will consist of households that are in jeopardy 

of water services being disconnected unless action is taken to prevent the disconnect.  Group 3 will consist of 

households that have current water service bills and need assistance to maintain service.  We are currently 

working on getting this program set up in our county.  Policy was just presented to counties.  Vendor 

Agreements are in place for each county water department.  However, only two departments submitted 

customer lists for those that are at risk of disconnection – Chadbourn and Fair Bluff – so all customers for other 

departments will have to be hand matched to assist those that are at risk of losing their water service. 

    

Economic Services Program Narrative 

Family and Children’s Medicaid; Adult Medicaid; Medicaid in Nursing Homes, Special 

Assistance (Rest Homes), Community Alternative Program (CAP); Medicaid 

Transportation; Food & Nutrition, Child Support and Housekeeping 

Submitted by Cyndi Hammonds, Income Maintenance Administrator 

Reporting Month: November 2021 
 

News/Updates/Vacancies 

   

Food and Nutrition: 

We continue to receive a steady amount of applications for this program and continue to follow all waivers that 

USDA has implemented however workers are meeting monthly compliance timeframes with getting 

applications and recertifications processed.  We continue to have virtual conference calls with our FNS 

Representative quarterly who goes over COVID policies and any other changes that may be happening.  We 

continue to have one vacancy on this team.   

 

Adult and Family & Children’s Medicaid:  
Waivers continue to be extended thru January 2021 for no terminations unless for death, voluntary request or 

moved out of state however there has been talks of how we will be transitioning those clients that will be 

terminating from the program.  Open enrollment has begun for Medicare recipients to change their prescription 

drug plans and we are seeing an increase in applications.  The Medicare for Qualified Beneficiaries Program 

ends each year so all that are on this program has to be recertified by the end of the year so this doubles the 

amount of recertifications that have to be completed on the Adult Team. Another month of auditing is being 

completed.  The November reviewing has not been completed however the cases that have been reviewed have 

been correct. This team currently has five vacancies. We are in the process of interviewing for these positions.   

 

Medicaid for Long Term Care, Medicaid Transportation and Housekeeping: 

 We continue to have one vacancy on this team and they continue to meet all timeframes. 

 Transportation continues to remain busy and we continue to have one vacancy on this team.  

 Housekeeping continues to keep our building clean as we transition from the carpet to the flooring that 

is being put in.    
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Child Support and Paralegal: 

This team had 3 court days in November and continues to collect as much as possible for the children.  Records 

are reviewed monthly by the State Representative and we continue to meet via conference call for results and 

any monthly updates.  This team has five vacancies. 

 

Agenda Item #17:  FINANCE – RESOLUTION AND AGREEMENT FOR DEPOSIT ACCOUNTS 

WITH TRUIST AND FIRST BANK: 

 

 Jay Leatherman, Finance Director, requested Board approval and adoption of the Resolutions and 

Agreement for Deposit Accounts with Truist and First Bank. 
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MOTION: 

 Commissioner Watts made a motion to approve Resolution and Agreement for Deposit Accounts with 

Truist and First Bank, seconded by Vice Chairman McMillian. The motion unanimously passed. 

 

Agenda Item #18: RESOLUTION – APPROVAL AND ADOPTION OF SIGNATORY 

RESOLUTION BY THE COLUMBUS COUNTY BOARD OF 

COMMISSIONERS: 

 

WHEREAS, in the execution of business matters and other pertinent transactions pertaining to the 

operations of local government affairs, it is necessary, and legally required, to have on board a Chairman 

and Vice Chairman to serve on behalf and in the best interest of the Columbus County Board of 

Commissioners and the citizens of Columbus County; and 

 
WHEREAS, at the first regular scheduled meeting in the month of December, annually, a Chairman and 

Vice Chairman is voted on and elected from the now seven (7) member Columbus County Board of 

Commissioners; and 

 
WHEREAS, the Chairman and Vice Chairman of the said Columbus County Board of Commissioners, or 

their designee, have due authority to sign, execute and administer any and all documents on behalf, and in 

the best interest, of Columbus County. 

 

THEREFORE, BE IT RESOLVED, by popular vote of the seven (7) member Columbus County Board 

of Commissioners, on the 6th day of December, 2021, Commissioner Ricky Bullard has been duly elected 

to serve as Chairman and Commissioner Jerome McMillian has been duly elected to serve as Vice 

Chairman for the Columbus County Board of Commissioners, or their designee, to sign, execute and 

administer any and all documents necessary in the normal operation of business and related affairs for the 

Columbus County Board of Commissioners and the citizens of Columbus County. The aforementioned will 

serve in these capacities until the first regular scheduled meeting in December, 2022. 

 

Adopted this the 6th day of December, 2021. 
 

COLUMBUS COUNTY BOARD OF COMMISSIONERS 

 

/s/ RICKY BULLARD, Chairman   /s/ JEROME MCMILLIAN, Vice Chairman 

/s/ CHRIS SMITH     /s/ BRENT WATTS 

/s/ LAVERN COLEMAN    /s/ EDWIN H. MADDEN, Jr., Manager 

/s/ CHARLES T. MCDOWELL   /s/AMANDA B. PRINCE, Staff Attorney/Clerk to Board 

/s/ BOYD WORLEY, Board Attorney  /s/ LATOYA WILLIAMS, Deputy Clerk 

 

MOTION: 
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 Commissioner McDowell made a motion to approve and adopt the Signatory Resolution, seconded by 

Vice Chairman McMillian. The motion unanimously passed. 

 

Agenda Item # 19: NOTICE AND RESOLUTION – CANCELLATION OF DECEMBER 20, 2021 

BOARD MEETING, UNLESS NEEDED: 

 

NOTICE AND RESOLUTION TO CANCEL MEETING OF THE  

BOARD OF COUNTY COMMISSIONERS OF COLUMBUS COUNTY, NORTH CAROLINA 

 

The Board of County Commissioners of Columbus County, North Carolina, unanimously approved on the 6th 

day of December, 2020, to adopt the following Resolution. 

 

W I T N E S S E T H : 

 

WHEREAS, the Board of County Commissioners of Columbus County, North Carolina, has presently 

scheduled meetings at 6:30 P.M. on the first Monday and at 6:30 P.M. on the third Monday of each month; and 

 

WHEREAS, the Board of County Commissioners of Columbus County, North Carolina, is desirous of 

cancelling the meeting scheduled for the third Monday in December, only. 

 

BE IT, THEREFORE, RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS OF 

COLUMBUS COUNTY, North Carolina, pursuant to N.C.G.S. 153A-40, to cancel the regular meeting of the 

said Board scheduled for December 20, 2020, be, and the same is hereby canceled, and the next regularly 

scheduled meeting of the said Board shall be in the Columbus County Commissioners' Chambers, Dempsey B. 

Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina, on Monday, January 03, 2021. 

 

BE IT, FURTHER, RESOLVED by the Board of County Commissioners that a copy of this Resolution and 

Notice shall be placed on the Courthouse Bulletin Board, as well as forwarded to all of the news media who has 

requested notice. 

 

COLUMBUS COUNTY BOARD OF COMMISSIONERS 

 

/s/ RICKY BULLARD, Chairman   /s/ JEROME MCMILLIAN, Vice Chairman 

/s/ CHRIS SMITH     /s/ BRENT WATTS 

/s/ LAVERN COLEMAN    /s/ EDWIN H. MADDEN, Jr., Manager 

/s/ CHARLES T. MCDOWELL   /s/AMANDA B. PRINCE, Staff Attorney/Clerk to Board 

/s/ BOYD WORLEY, Board Attorney  /s/ LATOYA WILLIAMS, Deputy Clerk 

 

MOTION: 

 Vice Chairman McMillian made a motion to approve and adopt the resolution, seconded by Commissioner 

Smith. The motion unanimously passed. 

 

RECESS REGULAR SESSION and enter into COLUMBUS COUNTY WATER and SEWER 

DISTRICTS I, II, III, IV and V BOARD MEETING 

 

 At 7:34 P.M., Commissioner McDowell made a motion to recess Regular Session and enter into a 

combination meeting of Columbus County Water and Sewer Districts I, II, III, IV, and V Board Meeting, 

seconded by Vice Chairman McMillian. The motion unanimously passed. 

 

Agenda Item #20: COLUMBUS COUNTY WATER and SEWER DISTRICTS I, II, III, IV, AND V 

BOARD MEETING MINUTES: 

 

A. November 01, 2021 

B. November 15, 2021 

 

MOTION: 

 Commissioner Smith made a motion to approve the minutes, seconded by Vice Chairman McMillian. 

The motion unanimously passed. 

 

ADJOURN COMBINATION MEETING of COLUMBUS COUNTY WATER and SEWER DISTRICTS 

I, II, III, IV and V BOARD MEETING: 
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 At 7:35 P.M., Commissioner Coleman made a motion to adjourn the combination meeting of Columbus 

County Water and Sewer Districts I, II, III, IV and V Board Meeting, seconded by Commissioner McDowell. 

The motion unanimously passed. 

 

Agenda Item #21: COMMENTS: 

 

 Chairman Bullard opened the floor for comments. The following spoke: 

 

A. Board of Commissioners: 

 

1. Commissioner Watts stated the following: 

-I just want to say I really enjoyed the dinner for the employees and I really appreciate what they 

do. 

-I wish everyone a Merry Christmas and a Happy New Year. 

 

2. Vice Chairman McMillian stated the following: 

-I just want to thank Mr. Madden and all his staff that put together the appreciation dinner for all 

the employees. 

-We received a lot of good feedback from it and I’m thankful to have been a part of it. 

-We appreciate all of our employees. 

-I want to thank our Board for working so well together to make all these things happen. 

 

3. Commissioner Smith stated the following: 

-The Employee Appreciation Day was great and I’ve heard a lot of good feedback from 

employees about how much they appreciated it and everyone deserves a pat on the back. 

-I appreciate that everyone has a hard job, a tough job and we appreciate what you do. 

-Let’s all remember the season and remember what Christmas is all about, it’s not about presents 

or any of that, it’s about Jesus. 

 

4. Commissioner McDowell stated the following: 

-I want to wish everyone a safe and Merry Christmas. 

-I want to thank all of our employees who helped with our appreciation dinner. 

-I saw a lot of employees out there working hard and it couldn’t have happened without what 

you did. 

-I want to congratulate the “Employee of the Year” winners. 

-I think that’s a wonderful tradition and a wonderful move to recognize our employees and I 

commend Mr. Madden and his staff for doing that. 

-I want to also thank Mr. Madden and Mr. Leatherman for providing the documentation that was 

necessary for our audit, even though you were only here for a short period of time, I know that 

you did a lot of work to provide things that needed to be provided and I appreciate that. 

-I think we’re heading in the right direction. 

-With that said, I think now we might be able to know what a possible fund balance is, so we can 

kind of know what we’re working with. 

-Maybe we can be made aware of that as we look at some of these additional expenses that are 

coming up. 

-We only had a couple of departmental updates this period and I don’t know if they’re on a 

particular timeline or schedule or if everyone was just so busy. 

County Manager Eddie Madden: They are due by the 2nd meeting in the month, and we’re 

only having one meeting this month. 

Commissioner McDowell: 

-Oh, okay, I didn’t understand that, thank you.  

 

5. Commissioner Coleman stated the following: 

-I want to echo everything the other Commissioners have said about the appreciation dinner. 

-It was great and I wanted to thank everybody that played a part in it. 

-The County Manager and the Commissioners worked hard to make it and I felt like it was a 

success and I really enjoyed my part in it. 

-I saw a lot of smiles and everybody seemed to be happy. 

-I just hope people will work hard on being happy and honestly that’s not hard to do, you just 

have to look on the good side of things. 

-I wish the entire county a joyful Christmas and I hope everyone will count their blessings 

because it’s easy to only think about the bad things sometimes but if you sat for a moment and 

started to count your blessings you would see how truly blessed we are. 

 

6. Commissioner Bullard stated the following: 
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-I have a letter here I would like to read from the Clerk of Superior Court, Mr. Jess Hill. 

-He has sent a letter to the Board and County Manager. 

 
 

 

Chairman Bullard stated the following: 

-I want to thank everybody for teaming up and putting on that luncheon. 

-It was a good idea the County Manager had and it took a team effort, and it shows when we 

work together we can make good things happen. 

-Thank each and every one of you for what you do. 
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-We have a good Board here and it shows and in this coming year we’re going to continue to 

work together and do more good things to help the county move forward. 

-We have a good County Manager to work with and I’m excited about all of the things we’ve 

had the opportunity to do. 

-I would like to say Merry Christmas and I hope everyone will have a very Merry Christmas. 

-I want to congratulate our “Employee of the Year” recipients, it’s a tremendous thing you’ve 

done. 

 

B. County Manager Eddie Madden stated the following: 

-I do want to restate my congratulations to LaToya Williams and Jeanette Ward for winning the first 

Employee and New Employee of the Year Awards. 

-Both of these ladies are very deserving of these awards and the process we went through to select 

them was very rigorous and meaningful. 

-Our department managers spent a lot of time contemplating who they were going to nominate, as 

you can imagine there are so many employees that we have that are outstanding. 

-We had a number of terrific nominations and as we read through all of those nominations it was 

very difficult to arrive at a winner but we were very pleased with the selections for the 1st year of 

Ms. Ward and Ms. Williams. 

-What came from that is the necessity to start recognizing our employees on a more regular basis. 

-So beginning in January we will have a moment on our Agenda that will be referred to as the 

employee spotlight, and for all those folks who were nominated for this award, we will recognize 

one person each meeting to cover them all in 2022. 

-And then we will start over in the year after, so we’re looking forward to that opportunity to 

recognize the hard work and dedication of our employees. 

-In that same tone, I want to recognize the Finance Office for completing this year’s audit. 

-We are making significant progress with the finance team and Mr. Jay Leatherman, Heather Woody 

and others have worked very hard to bring you an audit earlier and more accurate in our financial 

standing and importantly, Dr. Williams, on time to submit to the LGC, so that the Tabor City School 

Project can move forward. 

-The Local Government Commission meets on January 11th and we will defend that application and 

we will think optimistically that we will be approved on January 11th. 

-Had it not been for the hard work of the finance team and the audit firm, the Greg Isley Group, Dr. 

Williams and Dr. Meadows we wouldn’t be at this point and I just want to acknowledge their hard 

work. 

-I want to call attention to the audit report.  

-Even though there has been an increase in expenditures, school project, historic courthouse and 

others, your cash actually increased $338,015.00. 

-So, we’ve ended the year in the black and we’re pleased with that and we even grew the General 

Fund and the cash balance, so it’s the end of a good year. 

-We’re already half-way through the current fiscal year and we’re looking for an improved report for 

the next cycle. 

-I want to reiterate how wonderful the employee luncheon was last week. 

-Thanks to the Board members for preparing the meal and all the staff members who volunteered to 

serve, all of the prizes that were donated from various businesses across the county, and all the 

employees who came. 

-Out of our 560 employees, most of them were there, the Judicial Branch, Judge Sasser, Judge 

Ussery, the Clerk of Court’s Office, the District Attorney’s Office, the Sheriff’s Department brought 

a large contingency of folks, the outpouring of support for that event was present and obvious. 

-I think everyone legitimately had a good time and I think we were able to recognize each and every 

employee of this county. 

-They all have important jobs and they don’t often get recognized and we wanted to do what we 

should do by recognizing them at least one day out of the year. 

-It was a good day and thanks to all of you for helping with that. 

-You’ve been reading a little bit about the Lake Waccamaw issue regarding funding from the 

legislature, so I want to say this, but I will keep my comments brief. 

-The County made a request to the Legislature for $2.5 million dollars for the multi-use path/bike 

and ped project at Lake Waccamaw. 

-That project was outside the city limits and therefore we did not make the request through the town 

of Lake Waccamaw, we made it directly from the County to the Legislature. 

-When the final budget was adopted, we believe it was inadvertently mischaracterized as to who the 

recipient of those funds should be. 

-The budget has been approved and what we will be pursuing is some clarification from the 

Legislature when they reconvene in 2022 as to who those funds actually should go to. 

-We believe that we made that request for a project of the County and that the project and the funds 

should remain with the county. 
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-There will be ample opportunity to apply for water and sewer funds. 

-I’ve expressed this to this Board and to my staff that the availability of water and sewer funds 

through the ARP funds and other monies that are coming down from the structure bill that’s been 

passed by Congress, will be available in the future for towns like Lake Waccamaw and for counties 

like Columbus and we will be applying for those funds. 

-But, as I stated in my email to the Town of Lake Waccamaw, funding for bike and ped projects are 

not so readily available, especially to the level that we’ve received from the Legislature. 

-So, our request, logically, is that the Town of Lake Waccamaw and the County let this issue rest 

until the Legislature can clear it up for us next session. 

-I think you’ve heard me mention this, but our application to the Local Government Commission 

will be submitted tomorrow, electronically and a check will accompany that for the January 11th 

Local Government Commission meeting regarding the Tabor City School project and we are hopeful 

that it will be approved. 

-Again, I would like to thank Dr. Meadows and Dr. Williams for their help with that. 

-Lastly, our next meeting will be January 3rd, there will be no meeting later this month unless 

necessary, so I just want to say Merry Christmas and Happy New Year to everyone. 

  

RECESS REGULAR SESSION and enter into CLOSED SESSION in ACCORDANCE with N.C.G.S. § 

143-318.11(A) (3) ATTORNEY-CLIENT PRIVILEGE, (6) PERSONNEL and (5) (i) REAL ESTATE   

 

 At 7:53 P.M., Commissioner Coleman made a motion to recess Regular Session and enter into Closed 

Session in accordance with N.C.G.S. § 143-318.11 (A)(3) Attorney-Client privilege and (6) Personnel and (5)(i) 

Real Estate, seconded by Commissioner Smith. The motion unanimously passed. 

 

Agenda Item #22: CLOSED SESSION in ACCORDANCE with N.C.G.S. § 143-318.11(A)(3) 

ATTORNEY-CLIENT PRIVILEGE, (6) PERSONNEL and (5) (i) REAL ESTATE: 

 

 No official action was taken. 

 

ADJOURN CLOSED SESSION and resume REGULAR SESSION: 

 

 At 8:58 P.M., Commissioner Smith made a motion to adjourn Closed Session and resume Regular Session, 

seconded by Vice Chairman McMillian, the motion unanimously passed. 

 

READING and APPROVAL of CLOSED SESSION GENERAL ACCOUNT: 

 

Chairman Bullard requested Amanda Prince, Staff Attorney, to orally read the Closed Session General 

Account. Ms. Prince orally stated the following: “County Commissioners discussed personnel issues with the 

County Manager and attorneys, possible future litigation with attorneys and Real Estate acquisition with the 

County Manager. No action was taken by the Board.” 

 

MOTION: 

 Vice Chairman McMillian made a motion to accept the Closed Session General Account, seconded by 

Commissioner Smith. The motion unanimously passed. 

 

Agenda Item #23: ADJOURNMENT: 

 

 At 8:49 P.M., Commissioner Smith made a motion to adjourn, seconded by Vice Chairman McMillian. 

The motion unanimously passed. These minutes were recorded and typed by LaToya Williams. 

 

________________________________                          ___________________________ 

LATOYA WILLIAMS, Deputy Clerk            RICKY BULLARD, Chairman 
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COLUMBUS COUNTY WATER and SEWER DISTRICTS I, II, III, IV, and V 

COMBINATION BOARD MEETING 

Monday, December 6, 2021 

7:34 P.M. 

 

 The Honorable Columbus County Commissioners met on the above stated date and time 

at the Dempsey B. Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina 

28472, for the purpose of acting as the Columbus County Water and Sewer District I Board. 

 

COMMISSIONERS PRESENT:   APPOINTEES PRESENT: 

Ricky Bullard, Chairman    Boyd Worley, Board Attorney  

Jerome McMillian, Vice Chairman   Amanda B. Prince, Staff Attorney/Clerk to  

Chris Smith      Board     

Brent Watts      Jay Leatherman, Finance Director  

Charles T. McDowell      

Lavern Coleman 

 

COMMISSIONERS ABSENT (EXCUSED): 
Giles E. Byrd 

 

MEETING CALLED TO ORDER: 

 

 At 7:34 P.M., Chairman Ricky Bullard called the combination meeting of Columbus 

County Water and Sewer District I Board Meeting to order. 

 

Agenda Item #20: COLUMBUS COUNTY WATER and SEWER DISTRICT I BOARD 

MEETING MINUTES: 

 

November 1, 2021 Columbus County Water and Sewer District I Board Meeting  

November 15, 2021 Columbus County Water and Sewer District I Board Meeting 

 

 Commissioner Smith made a motion to approve the November 1, 2021 and November 15, 

2021 Columbus County Water and Sewer District I Board Meeting Minutes, seconded by Vice 

Chairman McMillian. The motion unanimously passed. 

 

ADJOURNMENT: 

 

 At 7:35 P.M., Commissioner Coleman made a motion to adjourn, seconded by 

Commissioner McDowell. The motion unanimously passed. 

 

 

 

________________________________________    _____________________________ 

LATOYA WILLIAMS, Deputy Clerk     RICKY BULLARD, Chairman 
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COLUMBUS COUNTY WATER and SEWER DISTRICTS I, II, III, IV, and V 

COMBINATION BOARD MEETING 

Monday, December 6, 2021 

7:34 P.M. 

 

 The Honorable Columbus County Commissioners met on the above stated date and time 

at the Dempsey B. Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina 

28472, for the purpose of acting as the Columbus County Water and Sewer District II Board. 

 

COMMISSIONERS PRESENT:   APPOINTEES PRESENT: 

Ricky Bullard, Chairman    Boyd Worley, Board Attorney  

Jerome McMillian, Vice Chairman   Amanda B. Prince, Staff Attorney/Clerk to  

Chris Smith      Board     

Brent Watts      Jay Leatherman, Finance Director  

Charles T. McDowell      

Lavern Coleman 

 

COMMISSIONERS ABSENT (EXCUSED): 
Giles E. Byrd 

 

MEETING CALLED TO ORDER: 

 

 At 7:34 P.M., Chairman Ricky Bullard called the combination meeting of Columbus 

county Water and Sewer District II Board Meeting to order. 

 

Agenda Item #20: COLUMBUS COUNTY WATER and SEWER DISTRICT II BOARD 

MEETING MINUTES: 

 

November 1, 2021 Columbus County Water and Sewer District II Board Meeting  

November 15, 2021 Columbus County Water and Sewer District II Board Meeting 

 

 Commissioner Smith made a motion to approve the November 1, 2021 and November 15, 

2021 Columbus County Water and Sewer District II Board Meeting Minutes, seconded by Vice 

Chairman McMillian. The motion unanimously passed. 

 

MOTION: 

 Commissioner McDowell made a motion to approve the change order, seconded by Vice 

Chairman McMillian. The motion unanimously passed. 

 

ADJOURNMENT: 

 

 At 7:35 P.M., Commissioner Coleman made a motion to adjourn, seconded by 

Commissioner McDowell. The motion unanimously passed. 

 

 



319 

 

________________________________________    _____________________________ 

LATOYA WILLIAMS, Deputy Clerk     RICKY BULLARD, Chairman 
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COLUMBUS COUNTY WATER and SEWER DISTRICTS I, II, III, IV, and V 

COMBINATION BOARD MEETING 

Monday, December 6, 2021 

7:34 P.M. 

 

 The Honorable Columbus County Commissioners met on the above stated date and time 

at the Dempsey B. Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina 

28472, for the purpose of acting as the Columbus County Water and Sewer District III Board. 

 

COMMISSIONERS PRESENT:   APPOINTEES PRESENT: 

Ricky Bullard, Chairman    Boyd Worley, Board Attorney  

Jerome McMillian, Vice Chairman   Amanda B. Prince, Staff Attorney/Clerk to  

Chris Smith      Board     

Brent Watts      Jay Leatherman, Finance Director  

Charles T. McDowell      

Lavern Coleman 

 

COMMISSIONERS ABSENT (EXCUSED): 
Giles E. Byrd 

 

MEETING CALLED TO ORDER: 

 

 At 7:34 P.M., Chairman Ricky Bullard called the combination meeting of Columbus 

county Water and Sewer District III Board Meeting to order. 

 

Agenda Item #20: COLUMBUS COUNTY WATER and SEWER DISTRICT III 

BOARD MEETING MINUTES: 

 

November 1, 2021 Columbus County Water and Sewer District III Board Meeting  

November 15, 2021 Columbus County Water and Sewer District III Board Meeting 

 

 Commissioner Smith made a motion to approve the November 1, 2021 and November 15, 

2021 Columbus County Water and Sewer District III Board Meeting Minutes, seconded by Vice 

Chairman McMillian. The motion unanimously passed. 

 

ADJOURNMENT: 

 

 At 7:35 P.M., Commissioner Coleman made a motion to adjourn, seconded by 

Commissioner McDowell. The motion unanimously passed. 

 

 

 

________________________________________             _____________________________ 

LATOYA WILLIAMS, Deputy Clerk   RICKY BULLARD, Chairman 
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COLUMBUS COUNTY WATER and SEWER DISTRICTS I, II, III, IV, and V 

COMBINATION BOARD MEETING 

Monday, December 6, 2021 

7:34 P.M. 

 

 The Honorable Columbus County Commissioners met on the above stated date and time 

at the Dempsey B. Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina 

28472, for the purpose of acting as the Columbus County Water and Sewer District IV Board. 

 

COMMISSIONERS PRESENT:   APPOINTEES PRESENT: 

Ricky Bullard, Chairman    Boyd Worley, Board Attorney  

Jerome McMillian, Vice Chairman   Amanda B. Prince, Staff Attorney/Clerk to  

Chris Smith      Board     

Brent Watts      Jay Leatherman, Finance Director  

Charles T. McDowell      

Lavern Coleman 

 

COMMISSIONERS ABSENT (EXCUSED): 
Giles E. Byrd 

  

MEETING CALLED TO ORDER: 

 

At 7:34 P.M., Chairman Ricky Bullard called the combination meeting of Columbus 

county Water and Sewer District IV Board Meeting to order. 

 

Agenda Item #20: COLUMBUS COUNTY WATER and SEWER DISTRICT IV BOARD 

MEETING MINUTES: 

 

November 1, 2021 Columbus County Water and Sewer District IV Board Meeting  

November 15, 2021 Columbus County Water and Sewer District IV Board Meeting 

 

 Commissioner Smith made a motion to approve the November 1, 2021 and November 15, 

2021 Columbus County Water and Sewer District IV Board Meeting Minutes, seconded by Vice 

Chairman McMillian. The motion unanimously passed. 

 

ADJOURNMENT: 

 

 At 7:35 P.M., Commissioner Coleman made a motion to adjourn, seconded by 

Commissioner McDowell. The motion unanimously passed. 

 

 

 

________________________________________  _____________________________ 

LATOYA WILLIAMS, Deputy Clerk   RICKY BULLARD, Chairman 
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COLUMBUS COUNTY WATER and SEWER DISTRICTS I, II, III, IV, and V 

COMBINATION BOARD MEETING 

Monday, December 6, 2021 

7:34 P.M. 

 

 The Honorable Columbus County Commissioners met on the above stated date and time 

at the Dempsey B. Herring Courthouse Annex, 112 West Smith Street, Whiteville, North Carolina 

28472, for the purpose of acting as the Columbus County Water and Sewer District V Board. 

 

COMMISSIONERS PRESENT:   APPOINTEES PRESENT: 

Ricky Bullard, Chairman    Boyd Worley, Board Attorney  

Jerome McMillian, Vice Chairman   Amanda B. Prince, Staff Attorney/Clerk to  

Chris Smith      Board     

Brent Watts      Jay Leatherman, Finance Director  

Charles T. McDowell      

Lavern Coleman 

 

COMMISSIONERS ABSENT (EXCUSED): 
Giles E. Byrd 

 

MEETING CALLED TO ORDER: 

 

 At 7:34 P.M., Chairman Ricky Bullard called the combination meeting of Columbus 

county Water and Sewer District V Board Meeting to order. 

 

Agenda Item #20: COLUMBUS COUNTY WATER and SEWER DISTRICT V BOARD 

MEETING MINUTES: 

 

November 1, 2021 Columbus County Water and Sewer District V Board Meeting  

November 15, 2021 Columbus County Water and Sewer District V Board Meeting 

 

 Commissioner Smith made a motion to approve the November 1, 2021 and November 15, 

2021 Columbus County Water and Sewer District V Board Meeting Minutes, seconded by Vice 

Chairman McMillian. The motion unanimously passed. 

 

ADJOURNMENT: 

 

 At 7:35 P.M., Commissioner Coleman made a motion to adjourn, seconded by 

Commissioner McDowell. The motion unanimously passed. 

 

 

 

________________________________________  _____________________________ 

LATOYA WILLIAMS, Deputy Clerk   RICKY BULLARD, Chairman 
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